Punitive Juvenile Justice Policies
and the Impact on Minority Youth

By MICHARL FINLEY AND MARC SCHINDLER*

JUVENILE ciime, including violent crime,
has decreased in recent years,* legislators through-
out the country have supported increasingly puni-

tive responses to youthful misconduct. Thus, despite the
fact that in an average year less than one-half of one percent
of juveniles in the US. are arrested for a violent offense,
more than 40 states have changed their laws to allow
increased prosecution of juveniles in adult criminal court.
They have done this in a variety of ways: 1) by increasing the
number of offenses for which juveniles can be transferred
to adult court after a judicial hearing; 2) by loweting the age
at which juveniles can be transfeired; 3) by designating cer-
tain offenses for which juveniles are automatically prose-
cufed in adult court; 4) by saying that for some offenses
there is a presumption that the juvenile should be prosecut-
ed in adult court, but the juvenile can t1y to prove that he is
amenable to treatment, and get waived into juvenile court;

and 5) by giving prosecutors the authority o decide in indi~

vidual cases whether young people should be charged in
juvenile court or adult court.

- In a related “get tough” effort, Congress has enacted leg-
islation through the appropriations process which requires
that states consider further changing their laws to allow for
easier transfer of youths to the adult criminal justice system.
In addition, as of October 1999, Congress is also considering
legislation which would allow juveniles in the federal system
to be held in adult jails, right next to (and subject to verbal
harassment from) adult inmates (TLR. 1501, 1999). '

These legislative changes are taking place despite clear
evidence that more punitive appioaches do not reduce
ctime. Indeed, careful research in Florida, New York, and
New Jersey has demonstiated that juveniles sent into the
adult system are significantly more likely to be rearrested

than those kept in juvenile court, commit new offenses

sooner, and commit more serious offenses than juveniles
kept in juvenile court? Yet many legislators and other poli-
cymakers ignore the research, and there is little informed
public debate on juvenile justice issues. Equally disturbing,
the evening news is regularly filled with stories of young
(usually minority) perpetrators, sometimes even referring
to these youth as “superpredators.”™ Consequently, the pub-
lic consistently 1anks “fear of crime” among its highest con-
cerns, drops in crime notwithstanding ¢
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Minority Youth Get Hit the Hardest
The great weight of these punitive juvenile justice poli-
cies falls disproportionately on minority youth, who are

- overrepresented at every stage of the juvenile justice sys-
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tem. For example, although African-American youth age 10
to 17 constitute 15 percent of the U.S population, they
account for 26 percent of juvenile arresis, 30 percent of
delinquency referrals to juvenile court, 45 percent of juve-
niles detained in delinquency cases, 40 percent of juveniles
in corrections institutions, and 46 percent of juveniles trans-
ferred to adult criminal cowrt after judicial hearings.’ As the
nurnbers indicate, the disproportionality is gréater as youth
go deeper into the system. In 1997, the custody rate for
African-American youth in residential facilities was neaxly
five times the rate for white youth ® Thus, little has changed
since 1995 when minorities constituted over 68 percent of
the incarcerated population in training schools—the most
restrictive, most secure public institutional environment for
juveniles—and yet they were just under 32 percent of the
general youth population ¥

It would be easy to simply attribute this large discrepan-
cy to the fact that young people of different racial groups
coromit different types of crimes. In fact, among all gffense
categories, black youth were more likely to be detained
than white youth during every year between 1987 and 1996 ¢
Minority youth are also more likely to be removed from
their families than white youth. For example, between 1987
and 1991, out-of-home placements for non-white youth
increased significantly for property, drug, and public order
offenses (29 percent, 30 percent and 32 percent, respective-
ly). During that same period in these same categories, out-
of-home pilacements for white youth noticeably decreased
(by 1 percent, 29 percent and 15 percent, respectively).? '

These same trends are evident when looking at the num- -
ber of detained youth. Thus, the number of minority youth
held in detention centers increased by 71 percent from 1987
to 1996, while the number of white youth increased by only
18 percent.” In a single-day census of all youth detained in
residential facilities on October 29, 1997, minorities made
up two-thirds of the population* Indeed, a study of the
Jjuvenile justice system in California found that Latino and
African-American youth consistently receive more severe
dispositions than white youth and are more likely to be -
committed to state institutions than white youth for the
same offenses

Importantly, Aftican-American youth -are not the only
Jjuveniles disproportionately impacted by the juvenile justice
system. Research in this area specific to Latino youth, how-
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evel, s scant because many state and national studies place
Latino youth in inconsistent categories. Thus, the Office of
Juvenile Justice and Delinquency Prevention’s 1996 national
report on juvenile offenders and victims, reflecting data col-
lected by the states, includes Latino youth as “white” when
counting violent crime and transfers to adylt court, then lists
them as “minority” in its confinement statistics As a result,
data on the extent to which Latino youth are overrepresent-
ed in the juvenile system are incomplete.

Nevertheless, the 1996 OJJDP report found dispropor-
tionate confinement of Latino youth in secure detention
facilities and in secure corrections institutions in a majority
of the states that provided separate data The states with the
laigest proportions of Latino youth in their adolescent pop-
ulations—New Mexico, California, Texas, and Arizona—all
reported dispropoitionate confinement of Latino youth in
secure detention, or seciwe corrections, or both 2

The disproportionate impact of the Justice system on
minority youth raises particular concerns in the context of
the new laws increasing prosecution of Juveniles as adults.
The changes in state “transfer” laws (and the changes pro-
posed by pending federal legislation) will allow for the con-
tinuation of a disturbingly large number of children, partic-
ularly minority youth, to be detained in adult prisons. More
than 12,000 juveniles are transferred to adult court by
Jjudges each year, and many more are prosecuted as adults
as a result of increased direct filings in criminal court by
prosecutors The most recent data indicate that more than
200,000 children a year are prosecuted in general criminal
cowts nationwide; in June 1997 over 7,000 children who
were being prosecuted in the general criminal Jjustice sys-
tem were held in adult jails (more than double the number
in 1993); and in 1995 more than 11,000 children were in adult
prisons and other long-term adult correctional facilities,
with more than 2,600 of them under 16 years of age.* In
1996, African-American youth represented hearly half of all
Jjudicially waived cases, including 70 pércent of transfers for
bersons offenses, 75 percent of drug offenses, and 78 per-
cent of robbery offenses

Unfortunately, with the trend towards increased use of
“prosecutorial waiver,” both in the states and possibly in the
federal system as proposed by Congress, we should expect to
see many more youth of all races prosecuted and incarcerat-
ed in the aduit criminal justice system in coming years. For
example, Florida is in many ways the pioneer (and one of 15
states) which cutrently employs a system of “prosecutorial
waiver” where the prosecutor makes the decision of whether
a youth is fried in juvenile cowrt or adult criminal court The
experience in Flotida demonstrates that turning this critical
decision over to a prosecutor, as opposed to a neutral judge
making the final decision, results in many more youth being
sent to the adult system. Thus, in 1995 alone Florida prosecu-
tors sent 7,000 youth to adult criminal cowrt, nearly matching
the 9,700 cases waived by judges nationwide I

The effect of these incredibly high rates of incarceration
on minotity families and communities is profound These
disparate rates of involvement in the juvenile justice system,
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leading to incarceration, have a dramatic impact on minori-
ty youth as they become aduits, The Sentencing Project has
reported that one-third of all African-American males age 20
to 29 in the United States are under the jurisdiction of the
criminal justice system—either in Jail, in prison, on proba-
tion, or on parole ® In some cities, such as Baltimore and
Washington, DC, the number actually approaches 50 per-
cent.” The primary factors contributing to this extraordi-
nary level of social control over young black men ate drug
enforcement policies and prior criminal records of minority
defendants. Since minority youth are disproportionately
impacted by the juvenile Jjustice system, whetre they pick up
those prior records, the juvenile system in effect acts as a
feeder system for minority youth into the adult criminal jus-
tice system.

Moreover, a consequence of an aduit felony conviction in
most states is the loss of voting rights for a period of time,
and sometimes for life. Thus, as a result of inereasing num-
bers of young black males being supervised in the criminal
justice system,; currently approximately 14 million black
males (which represents 14 percent, or one in seven, of the
10 4 million black males of voting age) are now either cuz-
rently or permanently disenfranchised from voting ® It is
clear that the cumulative impact of such large numbers of
black males being excluded from the electoral process will
increasingly dilute the political power of the African-
American community. Another significant impact of incar-
ceration (or even simply arrest) is the reduction of potential
future wage earning and employability For example,
Richard Freeman's study of the impact of imprisonment on
earnings potential concluded that among a sample of youth
incarcerated in 1979 there was a 25 percent reduction in the
number of hours worked over the next eight years®
Therefore, as we see increasingly disparate and astounding-
ly high rates of incarceration for minority youth and aduits,
the result is likely to be a similarly disparate and devastat-
ing impact on the minority communities in which many of
these young men live, with the removal of large numbers of
potential wage earners, a disruption of family relationships,
and a growing sense of isolation and alienation from the
Iarger society.
 Unfot tunately, at the same time that policy makers at the
federal level are considering changes which will likely result
In more minority youth being transferred to the adult sys-
tem, they are also considering repealing the current federal
disproportionate minority confinement (DMC) language
requiring states to assess whether and why minority youth
may be disproportionately represented in their juvenile jus-
tice system, and to develop intervention strategies to
address the causes for disproportionate minority confine-
ment. Thus, the Senate-passed bill in the 106th Congress
deletes all reference to “minority” and instead refers to “seg-
ments of the juvenile population.” By removing the language
of the cuirent law, the widespread disparity in treatment
would be significantly minimized and current efforts in the

‘states to collect this data and remedy the disparate treat-

ment of minority youth would be seriously undermined
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States are unlikely to contirme to address the problem in the
absence of the DMC language in cutrent law.

Dangers of Incarcerating Youth in Adult Facilities

Youth who are detained in the adult system face a very
veal threat of danger from the adult population. A 1997-98
survey of state adult correctional systems conducted by
Amnesty International found that 40 states reported housing
children in the general population. Further, most of these
states did not provide the children with age appropriate pro-
grams.® Children placed in adult institutions are five times
as likely to be sexually assaulted, twice as likely to be beat-
en by staff, 50 percent more likely to be attacked with a
weapon, and eight times as likely to commit suicide as chil-
‘dren confined in juvenile facilities.

These statisties can only begin to illustrate the senseless-
ness of horrible tragedies that could have been avoided. For
example, a 15-yearold girl in Ohio ran away from home and
retwrned voluntarily, but was ordered into the county jail for
five days by a judge “to teach her a lesson ” On the fourth
night she was sexually assaulted by a deputy jailer
Seventeen-year-old Chris Petexman was held in the jail in
Boise, Idaho, for not paying $73 in traffic fines Over a 3-day
period, he was tortured and finally murdered by other pris-
oners in the cell. Robby Horn, 15 years old, was repeatedly
ordered into jail in Kentucky for {rnancy and running away
from home. After an argument with his mother, he was
ordered back into the jail by a juvenile court judge. Within
half an hour, he hanged himself. Kathy Robbins, also 15, was
locked in the county jail in rural California for being in the
town square on Saturday night after the 10:00 p m. curfew.
After a week in jail, she hanged herself Anocther girl in
Indiana was locked in jail for stealing a bottle of shampoo
She had a history of mental health problems, but the staff
did not pick that up, and she, too, hanged herself (5. Rep.
No. 105108, 1997). More recently, in Ohio, six adult prison-
ers murdered a 17-year-old boy while he was incarcerated in
the juvenile cellblock of an adult jail (Delguzzi, 1996).

Policy makers must recognize that the placement of chil-
dren into adult facilities in the presence of adults is an invi-
tation to rape and assault; locking them up in “protective”
isolation or administrative segregation for long periods
(many have multi-year sentences) is a guarantee of severe
mental and physical deterioration.

Beyond the Statistics

While clearly these numbers tell the story of a genexation
of minority youth being arrested and incarcerated at fiight-
ening rates, this is really only part of the story. What the
numbers do not and cannot reveal is the physical brutality,
danger, and hopelessness of a system that treats young
minority youth as if they are animals needing to be
restrained and placed in cages. Yet, without actually seeing
the inside of an institution or talking with a youngster who
has been confined in an aduli facility, we cannot really

appreciate these statistics. Minority youth are not ignorant
of the rehabilitative goals of the juvenile system. One study
revealed that youth recognized that the juvenile system “is
all about rehabilitation and counseling. ...[and] we have
people to listen to when you have something on yow
mind.. and need to talk. They understand you and help
you.”® Conversely, youth who were placed in the criminal
system expressed the view that in the adult system “they tell
me I am nobody and I never will be anybody.” And what
about what is happening on the streets of our nation’s cities?
Knowing that a black youth in Baltimore is 100 times more
likely to be arrested for a drug offense than a white youth is
clearly disturbing, but these numbers don't tell the story of
young black and Latino youth being harassed, intimidated,
and sometimes beaten in the name of cutfew enforcement
and neighborhood diug sweeps. The numbers also do not
tell the story of what is happening on “the other side of
town,” and how the treatment of white youth in our com-
munities and justice systems may “look and feel” decidedly
different from the way minority youth are treated.

Buiiding o Coenstituency for Change

To have a reasonable chance of successfully addressing
the challenges discussed above will require a multitude of
sustained and varied strategies. Since there are no models
to reduce minority overrepresentation at eithex the state or
federal level, the importance of multi-faceted efforts to
address the problem cannot be overstated. '

Tn an effort to move forward effectively in these areas, the
Youth Law Center has developed a major new initiative to
protect minority youth in the juvenile justice system and pro-
mote 1ational and effective juvenile justice policies. Titled
“Building Blocks for Youth,” the initiative combines research
on the impact of new aduli-court transfer legislation in the
states; assessment of the legal and policy issues in privatiza-
tion of juvenile justice facilities by forprofit corporations;
analyses of decisionmaking at critical points in the justice
system; direct advocacy on behalf of minority youth in the
system, particularly with respect to conditions of confine-
ment and effective legal representation; constituency-build-
ing among African-American and other minority organiza-
tions, as well as religious, health, mental health, law enforce-
ment, corrections, and business organizations at the nation-
al, state, and local levels; and development of effective com-
munications strategies to provide timely and perfinent infor-
mation to these constituencies, Each of these components
“builds” on the prior ones Thus, the research, analysis of
decisionmaking, and direct advocacy will all yield informa-
tion and products that will support the constituency-building
and communications components.

In this multi-year effort, the Center will collaborate with
a coalition of organizations, including the Communications
Consortium Media Center, the Juvenile Law Center, Pretrial
Services Resource Center, the National Council on Crime
and Delinguency, the Center on Juvenile & Criminal Justice,
Minorities in Law Enforcement, and the Center for Third




14 FEDERAL PROBATION

-World Organizing. The effoit will be funded by several

major foundations and federal agencies. Fortunately, more
initiatives are being created to address this issue through-
out the nation,

As part of the Building Blocks initiative in Seattle, an
advisory board consisting of law enforcement officials,
prosecutors, defenders, city council members, judges, com-
munity groups, and youth was created to analyze how choic-
es made by the police and other key decisionmakers may
have a disparate impact on minority youth. The board will
help develop alternative decisionmaking criteria to address
this problem. In addition to the Youth Law Center's work,
many states are atternpting to address the issue of dispro-
portionate confinement of minority youth.

In North Carolina, Disproportionate Minority Confinement
comnittees were established in ten pilot counties after an ini-
tial study revealed that minority youth were overrepresented
at each stage of the juvenile justice process within those
counties.* The committees worked to identify factors con-
tributing to the overrepresentation problem, to develop and
Implement new policies specific to that issue, and to improve
the overall delivery of services to youths in the system

Similarly, in one county in Oregon, minority juvenile Jus-
tice specialists worked with young minority offenders to
provide counseling and additional mentoring support in
response to analysis that indicated that African-Americans
were overrepresented at every stage of the juvenile Justice
process. This effort is part of a larger statewide effort that
has led to a 3 percent reduction in the number of African-
American youth inmates over the past five years

In Iowa, although African-Americans represented 2 pei-
cent of the population, research demonstiated that they
were overrepresented in secure facilities and they tended to
be confined in secure facilities for longer periods of time
than white juveniles. Consequently, a task force of juvenile

Justice professionals collaborated with state agencies to

develop community-based solutions.

Officials in Arizona created a partnership between a
behavioral health provider, city and state agencies, the
Arizona Supreme Court, the Arizona Juvenile Justice
Commission, and the Governor’s Division for Children to
address inequities in the juvenile justice system. In addition
to expressing the need for better training of staff, better
wages, and improved cultural diversity programming, offi-
cials have established classes such as Street Spanish lan-
guage for corrections employees who deal with Hispanic
gang members.

All of these promising efforts include the participation,
on some level, of the local community. Any potential solu-
tion should involve local staff who are more knowledgeable
about the dynamics of their community and who are aware
of the availability of resources to address the problem of the
disproportionate confinement of minority youth. Moreover,
any effort to address this problem must include ail of the
key stakeholders in the system, inchuding law enforcement
officials, probation officials, corrections officials, judges,
prosecutors, and defenders
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Conclusion

Clearly, a small percentage of youth need to be placed in
secure facilities for the sake of public safety. However, even
these young people should never be mixed with adults.
Politicians and policymakers must recognize that senseless
tragedies, such as those described above, can be avoided by
never mixing children and adults. In addition, our elected
officials must stop using fear and stereotypes to Justify an
increasingly and unnecessarily punitive juvenile justice sys-
tem that disproportionately impacts minority youths and
communities. Instead, our nation's leaders must work with
advocates and key stakeholders on the national, state, and
local level to incorporate the concept of rehabilitation and
detention alternatives back into a juvenile Jjustice system
that has come to represent a system of hopelessness and
despair for too many people.
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