IN THE UNITED STATES DISTRICT COURT AUG 27 }980
FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

TIMOTHY MILORAS, JR., and
KEKNETH RICE, by and through
their attorney and Guardian
Ad Litem, Kathryn Collard, on
behalf of themselves and all
others similarly situated,

Civil No. C 78-0352

Plaintiffs,

vs.

L A W R AT AT ATl T

JACK L. WILLIAMS, individually)
and as Owner and Boys Program )
Director, Provo Canyon School,)
ROBERT H. CRIST, individually )
and as Owner and Medical )
Director, Provo Canyon School,)
E. EUGENE THORNE, individually)

and as Executive Director, )
Provo Canyon School, JOHN F. ) MEMORANDUM OPINION,
McNAMARA, individually and as )
Administrative Director of the) FINDINGS OF FACT and
Interstate Compact On }

Juveniles for the State of ) CONCLUSIONS OF LAW
Utah, and WALTER D. TALBOT, )

individually and as Superin- )
tendent of Public Instruction,)
Utah State Board of Education,)
and UTAR STATE BOARD OF )
RLCUCATION, and their officers,)

agents, employees and assigns,)

Defendants. )

This case began as four separate but related actions.
They are: (1) A 1983 action for damages by plaintiff Milonas;
(2) A 1983 action for damages by plaintiff Rice; (3) An
sction for damages by Plaintiff Class; (4) An action for de-
niaratory and injunctive relief by Plaintiff Class.

As the matter progressed, the class action for damages

was dismissed without prejudice by the court. Plaintifis had
not complied with Rule 23(c)(2), Federal Rules of Civil Proce-
dure. A number of individuals bhad sought to intervene as

parties plaintiff and defendants had objected thereto even
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though defendants had prior thereto suggested that a class
action for damages was not appropriate because the pumbers in-
volved were not overly large. The court denied the petition to
intervene, and subseguently denied a motion to consolidate when
the "petitioners to intervene'" subsequently -filed a case seeking
damages on an individual basis and sought to consolidate. That
case currently awaits trisal,

The court on the 21st day of February, 1879 after four
days of hearings granted a motion for a preliminary injunction
and enjoined certain practices of the defendants Thorne, Crist
and ¥illiams, the owners and operators of the Provo Canyon
School.,

What remained for trial on the merits were the two
individual damage actions, the class action seeking declaratory
relief and permanent injunctive relief'against ¥illiams, Crist
and Thorne and the class action seeking declaratory relief and
injunctive relief against defendants Talbot, the Utah State
Board of Education and McNamara, the Interstate Compact Admini-
strator.

Plaintiffs claimed that Williams, Crist and Thorne,
owners of the Provo Canyon School, violated their individual
civil rights, violated the civil rights of the class members
and violated the rights of cgrtain class members to a “'special
education'.

Plaintiffs furtber claimed that defendantis Talbot and
McNamara, Utah State public officials, and the State Board of
Education had defaulted in carrying out their public responsi-
bilities in overseeing the activities of the Provo Canyon School
and asked that each be cordered to do his law mandated duty.

The Provo Canyon School is pot just a place for ‘the
‘instruction of secondary school students under 18 years of age.
it is not a school in the traditional, ordinary or classic
sense. 1t does offer classes on & secondary level to its resi-

dent population, and in most instances does a good job in its
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formal teaching. Provo Canyen School is also a correctional
and detention facility. Students are restricted to the grounds.
Students are confined. Some students are locked in and locked
up with varying degrees of personal liberty restored as each
progresses through the institutional program} If a student
jeaves without permission, he is hunted down, taken into
custody and returned.

_Provo Canyon School is also a mental bealth facility.
Adolescent males perceived to have mental health or emotional
difficulties or who are chemically dependant persons, are
counseled and treated. Adolescent males with forms of learning
disability, physical, mental or emotional, are housed, coun-
seled and "taught'.

The student population, intermixed and various, is
subjected to a form of "hehavior modification" described by
those who Tun the school as sclectic. Some of its salient
features are isolation from the ocutside world, little or no
communication with the outside world, physical confinement,
physical punishment, progressive restoration of liberty, inves-
tigation and evaluation of student vattitude' and vtruthfulness"”
and “"future conduct" through the use of a machine, and counsel-
ing.

¥While some of the -adolescent males are at the school
by virtue of placement there by =z Juvenile Court after a brush
with the law, most of those confined in the institution have
never had an independant determination by a disinterested party
that they should be confined. The population of the Provo
Canyon School is a mix which changes in character from time to
time. Some attend and are confined as a result of parental
agreement. Some attend and are confined as a result of ;n
arrangement with & school district. Some attend and are con-
fined ms a result of court mandate. Some attend to avoid staie

reform school confinement.
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provo Canyon School is also & major business
enterprise. A charge of $1,600. per month, per student is made.
in 1979, gross revenues totaled $1,857,796.67. Direct or in-
direct benefits 1o defendants williams and Crist for 1978
were in excess of $167,000. each. To a substantial degree the
funding for the enterprise to CRITY out its educational,
detention and ntherapeutie" activities came from public sources.

Regardless of origin, condition or motivation, once
arrived, each person during the beginning phases of the school
program Wwias locked in, isolated from the outside world, and
whether anti-social, crippled or jearning disabled, Was subject
to mandated physical standing day after day after day to promote
“right thinking® and vgocial conformity™. ¥ail was censored.
Visitors were discouraged. Disparagibng remarks concerning the
institution were prohibited and punisheﬁ. To "graduate” from
confinement to & more 1iperated phase, One had to "pass'" a lie
detector test relating to ngttitude”, viruthfulness” and "future
~~pduct®. Some jailed to pass and remained in confinement for
cxtended periods of time.

This lawsuit was started by two boys who ran away.
They contacted a lawyer and sought the protection of this court.
The Chief Judge of this court, upen the agreement of the school,
placed the two boys with the Utah State pivision of Family
fzrvices.

Rice was placed in the Provo Canyon School through
t+.e action of the Juvenile Court of the State of Alaska, and
was at the school for 7 weeks. Milonas attended the school
ag a condition of probation through action of = Juvenile Court
nf the State of Nevada and was st the school for 3 weeks. |,

After intensive, stubborn and someiimes acrimonious
preparation by the parties 1asting in excess of one year, the
matter went toO trial in each of its three remaining phases oOn

March 24, 1880C. The trial lasted 4 weeks.
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The issues relating to individual damage claims were
tried to & Jury.

Concurrently therewith, the issues relating 10 the
class action on whether oOT not declaratory relief and permanent
ipjunctive relief should be granted to the class WeTe tried toO
the court.

The Jury found no cause of action on the individual
damage claims.

puring the early Sstages of the trial to the court, the
Utah State Superintendent of Public Ipstruction, Walter Talbot,
and the State Board of Education, having carefully examined
their duties under Federal statutory 1law and Federal regulations,
entered into & Consent Decree with plaintiff Class. The court,
pursuant to such agreement, approved and entered such decreé.

At about the same stage in the trial to the ecourt, John MeNamara,
the Interstate Compact Administrator, who oversees the place-
ment of juveniles from sister states inp programs in this state,
having examined his legal duties carefully, entered into &
Consent Decree with the piaintiff Class. Pursuant to such
agreement, the court approved and entered such decreé.

At the time the court had entered its preliminary
injunction against williams, crist and Thorne, it had expressed
its amazement of the absence of interest on the part of the
state of Utah in the gtudent population confined and detained
at the Frovo ipstitution. Indeed the court had dismissed out
the Superinténdent of Public Instruction pased on representations
made at that time. As the matter progressed, facts developed
which justified the rejoindeT of the Superintendent and resulted
further in the Consent Decree neretofor entered.

On May 5, 1980 the court orally issued Findings of
Fact, Conclusions of Law and & Permanent Injunction in open
court. All partiies had repeatedly stated throughout the course
of this 1itigetion that what was needed from the court was &

prompt and dispositive determination of the issues: Thus it
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was with these considerations in mind that the court after
careful consideration of the facts and the law, felt the need

to give a prompt and dispositive yuling from the bench on

May &, realizing that the press of time and the bulk and complex-
ity of the 1itigation would require final, written Findings,
Conclusions and Judgment, as well as this Opinion, all to come
after the oral ruling.

The balance of this Opinion will add to the procedural
and factual context provided above, will discuss certain post-
trial motions filed by the parties and ruled upon at the May 6
hearing, will tie up some joose ends created during the litiga-
tion, will discuss the knotty jurisdiction and class action
issues raised in this case, and will explain the court's view
of the case on the merits.

At the time of the Preliminary Injunction hearing in
this case, one thing that greatly concerned the court was that
no state oT federal agency exercised general regulatory authority
over the school despite the fact that the school was receiving
significant amounts of funding to house, treat and educate boys,
and despite the fact that the school had almost total econtrol
over the lives of the boys during the time that they were con-
tined at the school., The pormal prograﬁ at the school
anticipéted that & boy would reside there at least for one year,
and some boys spent almost all of ibeir high school years at
the school.

Plaintifis initially named as defendants John F.
McNamara, Who is the Administrator of the Interstate Compact on
Juveniles of the State of Utah, Walter D. Talbot, who is the
Utah State Superintendent of Public Instruction, and the Utah
State Board of Education. Plgintiffs alleged that these defen-
dants bad the duty to regulate the school snd to monitor the
school's conduct in relation to the boys. prior to the Prelimi-
pary Injunction hearing, the court had dismissed e¢laims against

defendants Talbot and the State Board of Education, without
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prejudice. This Wa&s pased oD proffers from these defendants

that no boys receiving public special education funds and for
whom the state was responsible were 8l the school, and thal
pbsent ithis funding. these defendants pad no duty or authority

to regulate the school. piaintifis were unable to effectively
rebut these proffers at that time, and jn their jnitial complaint
pad not pled & coherent theoT¥ of 1iability 8% against these

two defendants: Claims against defendants from the Utah pepari-
ment of social gervices were also dismissed.

Although gefendant McNamara moved to dismiss at the
same time as the otheT state defendants, bis motion was denied.
¥cNamaTa administers the ipterstate compact oD Juveniles in
ytah, 88 adopted in Utah Code Annotated § 55-12-1 et sed. The
Compact provides a means of placing minors, adjudicated as
delinquent in one state: in another state for treatment or re-
habilitation. pt the time of the hearing oD the Motiom 1o
pismiss there Was no question that the school contained a small
number of boys placed there foT treatment by juvenile courts in

other states. However McNamara's position at that time was
that these boys had been placed there pursuant to gpecial con-
tracts that did pot fall within the terms of the Interstate
Compact. The court rejected this contention and pasically

ruled that all placements at the school from out of state
juvenile courts WeTe covered bY the compact. At the time of
Lae preliminary Injunction hearing, plaintifis and defendant
VeNamarsa reached & settlement 88 to & preliminary {pjunction
under which ¥cNamaT2 would permit 1O future placements at the
school from out—of-state Juvenile courts and would 5€€ that boyS
presently placed at the school bY out—of—state juvenile courts
would be removed and unless 0T until the Utah State pivision of
Family gervices certified the gchool a8 an appropriate placement
facility for Utah juvenile courts, the Compact would not permit
placements there by out-of-state juvenile courts.

Thus &t the time of the Preliminary Injunction hearing,
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pasically the evidence of state action foT purposes of civil
rights jurisdiction was receipt of significant amounts of public
funding oY the schools either directly OF jndirectlys agpd place-
ment of # very few poys there by juvenile courts. The court
expressed on the record its yview that the evidence at that time
as to state action was within'. Nevertheless, discovery Wwas just
getting underway in the ¢asé&, and there were pumerous unanswered
gquestions concerning the school's relationship to federal
special education 1aws. Also, there wag evidence of school
policies or practices that in the court's view clearly violated
the civil rights 1aws, if state action weTe proved. These
included mail censorship peyond jpspection for contraband, com-
pelling poys to submit te polygraph examinations at regular
intervals, excessive use of jgolation facilities at the sehool
and excessive useé of physical force. .

Recause these weTre the types of practices that
threatened jmminent and irreparable parm to the bovS, and be-
cause theTre was no substantial evidence that the school could
not continue 10 funection eifectively without these practices,
the court preliminarily enjoined these practices pased on &
"provisional" finding of state action. The court also
"provisionally" certified 2 class consisting of all boys resid-
ing at the school during the jitigation, again realizing that
there were unique class certification problems jn the case.
However the court could not very well extend protection to some
boys and not 10 others where discovery had not yet revealed the
source ©of funding ©7T placement for most of the bO¥S, and where
the only persons available to speak for the bOYS were parties
or witnesses who had rub away from the school ©F who had jeft
in some other fashion.

At the preliminaTy Ipjunction hearing, 88 well as at
trial, the school defendants claimed that the polygraph and the
mail censorship were necessaTry components of security and treat-

ment at the school. HBowever the court believed that thbe
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evidence indicated that these practices were gross overreactions
to security and treatment peeds and unreasonable iniringements
on basic human and constitutional rights that are possessed by
all ~- eved convicted pdult felons. The school defendants also
urged that use of physical force and isolation were not excess-
jve because they were only used when students were vout of
control™. However tbe term '"out of control’ as used by the
school defendants included everyihing from physical violence bY
a boy to @ minoT infraction of school rules.

Although there was SOME evidence of actual physical
abuse at the school, offered poth during the Preliminary {njunc-
tion hearing and at trial, these Were isolated instances where
school employees themselves had lost veontrol™. Abusive actions
from '‘out of control" school employees geemed to be & pecessary
result of school policies permitting responses out of proportion
to behaviorT that may have been ip violation of school rules but
was pasically inpocuous. This was particularly true where the
evidence showed that defendant Jack ¥illiams, # djrector, €0~
owner and co-founder of the school, WaB uput of control’ oD
occasion.

plaintiffs urged, at the preliminary injunction hear-
ing and throughout this 1itigation, that virtually a11 practices
at the school WwWere ”anti—therapeutic" and that the school should
be closed. This position was not supported py the evidence,
even at trial., Some poys perform successfully at the school,
snd gre probably petter oif for having peen there.

on the other band, for other boys the school 18
inappropriate and the program could and did lead 10 tragic re—
sults. Although the experts differed about the appropriateness
of the school's program ag a whole, this is not pncommon. The
dispute petween the experts ig really & dispute petweend differ-
ing philosophies, none of which is entitled 1o special

consideration by the court. There was really no gispute over

the fact that the formal educational component of the school is of
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nigh quality: No matter how desirable the ends of behavioTl
control ©OF modification may bes the Constitution, other iederal
1awW, and the fundamental set of generally shared values of our
civilization place 1imits ©B the means used to achieve jaudable
ends. Lawful ends demand 1awful means. Consistency of ends
and means js a must.

Thus the aim of the court ino its preliminary and
final orders in this case hab peen 10O preserve the valuable
aspects of the institution and to restrain only those practices
which clearly invade constitutional or federally protected
rights.

As discovery developed after the Preliminary injunc-
tion hearings jt became apparent that the jnitial information
possessed by the state concerning the gchool's role and its owh
role in federal special education programs was ijnaccurate.
There WeTE and are substantial pumbeTs of bovys at the school
whose fuition Was funded DY federal special educatiol programs

ach as the fducation for All Handicapped Children aAct, 20 y.8.C.
3 1401 et s€q.» which 18 commonly referred to &S public Lav¥
04-142, and gection 504 of the Rehabilitation Act of 1873,

28 U.85.C. g 794. Under these€ programs 1 "handicapped" child
je pasicallV any child who is gifficult to educate in the main~
zgream of public educatioD: children SO defined range Trom
+hose with physical impairments, to those who are simply pehavior
oblems in ¢lass; to those who may have 2 complex of physical,
cental and emotional problems that jnterfere with their educa-
tion-in & numbeT of ways. HoweveT uyndeT federal law, all of
these children have tbe€ right to be educated in the public
schoOlB) or if there is no reasonable way fo¥ the public schools
1o perform their job, 1O be treated and educated in some ‘otheTr
appropriate setting at public expense. Receipt BY the Provo
Canyon School of such "bandicapped“ children jmposed & set of
jegal duties on the school, OB the placing public school dis-
trict, and on educational officials of the gtate of Utah. Bee

45 C.F.R.y parts g4 and 121a.
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gince it becalde cleaT that the ytah State poard of

Education was ihe rgiate educatiol agency" responsible under
puplic Law 04-142 for seeing that special education funds 10 ve
spent ip Utab were allocated to appropriate public oT private
facilities, ang for jnsuribg that facilities in Utah receiving
such funds weTe jp full compliance with federal regulations,
plaintiffs were pilowed to bring in the gtate poard and
Dr. Talbot as'defendants once again. The state's jpitial mis-
information concerning "handicapped" children at the Provo
Canyon school and concerning its owDh responeibility for these€
children was .ONE indication of the state's default jn its duty
to regulate the school undeT federal law.

Even after all of this pecame clear 1O the state,
the state's acceptance of its special education responsibilities
regarding the Provo Canyon gehool was reluctant. Although prioT
to trial the State poard of gducatiod £inally sent jnspectors
to the school, they only examined its classTOOR component. 0of
course: the educational component received nigh marks, and had
also received bigh marks from placing school districts that
1o0ked only at the ec1assTOOm program: This might bave peen
enough 1f the facility provided only formal education: put it
was grossly deficient when dealing with a residential and deted~
tion facility with treatment and correctional programs 1ike
those at the Prove Canyon School.

prior tO trial, the State poard of Education and
Dr. Talbot filed ®& ¥otion for SumaTy Judgment, as did most of
the otheT parties. One ground for that motion was that plain-
tifis had failed 1O exhaust administrative remedies under the
federal special education 1aws. HoweveT the court found that
administrative yemedies were inadequate to deal with the c1ass”
claims preeent jn this case, apnd ihat resort to these remedies
would have been futile. The state's position was somewhat
incongruons in the face of its initial denial of any responsi—

pility for the children at the Provo Canyon Schools and in 1ight
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of the fact that i1 was pot until the trial of this case that
the state agreed 10 adopt @ regulatory mechanism capable of
implementing certain remedies provided by federal lavw, and
capable of monitoring compliance by the provo Canyon Schools
and other so-called "private“ jnstitutions in the state receiv-
ing special educatiod funds which areé purdened py the duties
attached to the receipt and use of such funds. This agreement
was embodied in @ settlement agreement with plaintiff class
that jncluded 2 consent Decree pasically ordeTring the state to
do what it pad & dut¥ to do 8ll along.

Shortly befoTe the trial of this casé some confusion
developed as to what issues would be tried to 2 jury, what
issues would be tried to the court, apd in what order jegal and
equitable issues would be tried. since the time of the prelimi-
nary Injunction: the court had assumed-and thought the parties
had agsumed that the wgpial™ in this case would be 8 tnial 1o
the court ©B the guestion of & permanent jnjunction. The court
was aware that damage claims weTe beling asserted by plaintiffs
individually, but Saw those claims as being collateral to the
ma jor thrust of the guit for injunctive relief, and anticipated
that the two individual damage claims would be tried subsequent
to the injunctive claims. pased on this.view of the ca&S5€s the
court hed declined 10 permit the joinderT of boys formerly at
the school, ©T their parents, who wisghed 10 agsert additional
aamage claims against the school defendants. Also, when these
same individuals filed @ geparate action in ibis pistrict to
pursue their damage claims, (Horton et al. VS williams, et al.,
Cc 79-723%, the court declined 10 consolidate jt with the present
action, for the same reasob. The court thought that it would be
unwieldy to try pultiple damage ciaims to B jury at the same time
as jpjunctive claims weTe being tried tO the court.

Nevertheless, the pretrial OrderT finally agreed to by
the parties specified that & Jury trial would be peld and didn't

distinguisb petween & trial of legal and equitable jssues. The
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court frankly overlooked this in signing the Pretrial prder, but
at later hearings ©on February 13, 1980 and March 5, 1080, the
court called to the attention of the parties the fact that the
pretrial Order didn't accurately reflect the court's intention
to try the equitable issues first in 2 court trial and to try
the damage jssues to 8 jury lateT, with the possibility that
jpdividual damage claims of Milonas and Rice could be consoli-
dated ister with the damage action filed by other poys and their
parents ip C 79-723.

At the time the court initially announced its inten-
tions, defendants made no serious objection to 1limiting the
trial to equitable jssues to be decided by the court. Defen-
dants later filed & wotion for Jury Trial on March 11, 1980,
relying ob cases including Beacon Theatens v. ¥Westover, 358 U.S.
500 (1958) and Dairy Queen V. wood, 368 U.S5. 469 (1962) for the
proposition that not only wWere defendants entitled to 2 jury
trial on the damage claims, put also defendants were entitled
1o this jury determination prior to the court's determination
of equitable issues ib order to avoid forfeiture of the geventh
Amendment right to a jury trial by the collateral estoppel
eftect of 2 prior court determination of fact {gsues common to
the legal and equitable claims. The court read defendants‘
cases and found that their motion was well taken. The court
ruled that the damage claims would be tried to 8 jury and that
. ne eguitable claims would be decided by the court in the same
proceeding, after the jury had returned & verdict. 1t made
gsense to pifurcate the trial only if the pulk of the case, 1.€.
Lhe injunctive claims, could be tried first.

After the jury trial had commenced, it appeared that
both plaintiffs and defendants thought that the so—called'“class“
damage claims were being fried as well. Although the pretrial
Order referred to damage claims by plaintiffs and class claims
by plaintiffs, pothing in 1ihe Pretrial Order jndicated that the

class claims ipcluded claims for damages ©OF that there were any
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claims for damages other than those prought by Milonas and Rice
as individuals. More importantly, po notice to the class had
been proposed by any party, RS required by Federal Rules of
civil ProceduTre, Rule 03(c){(2) At the earliest practicable
time QuTing the trial, the court ruled that the so-called class
damage claims Were peyond the BSCOP€ of the 1itigation, in its
existing prooedural gtance. The court jpsulated the jury from
evidence not relevant to the two individual damage claims bY
accepting testimony relating only to class injunctive claims
cut of the presence of the Jjury-

At the conclusion of the trial on the individual
damage claimsS, the jury's Special verdicts answered wpo' to the
following questions as 10O each of the claims by plaintiffe
Milonas and Rice against defendanis williams and Crist:

was the plaintiff [Timothy Hilonas, Jr. OT Kenneth
Ricel oeprived of any of the Federal Constitutional rights
specified pelow, 88 the proximate result of the knowing acts
of defendant [Jack L. Williams or Robert H. cristl?

[S5ix such rights were specified, including wfyreedom
of religion“, nfreedom of speech", wdgue process of lavw', viegal
counsel™s "privacy" and "therapeutic treatment".]

The damage claims against defendant Thorne had been
dismissed py the court prior to submitting the case 10 the Jury.
pr. Thorne became ExeoutivelDirector of the school afteT the
1itigation was commenced and there was no evidence tying him 1o
school policies and practices in his previous role 8S
“consultant“ 1o the school.

The court had also directed 2 finding as @ matter of
1aw that gefendants Williams gnd Crist pad acted ynder color of
state 1aw with respect to plaintiffs Milonas and Rice: There
was RO dispute apout the facts that ga&Ve rise to this determina-
tion by the court. Rice had been placed at the gchool bY an
Alaskan juvenile court after an adjudication of his delinguency.

Although Milonas was placed py bhis mother, Mrs. stout, this
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placement was 8 condition of probation imposed by @ Nevada
juvenile court. Defendants' Exhibits gL and BM, admitted into
evidence, shed much 1ight ©op ihe relationship petween the gchool
and these two juvenile courts, 85 does plaintiffs' Exhibit g88.

in opposing a court f£inding of state action as &
matter of law, defendants williams and Crist relied on cases
jpdicating that even where state courts OT agencies had placed
juveniles ip private residential or treatment facllities, the
npexus” required for B finding of state action was absent unless
girect state participation in alleged constitutional yiolations
occurring after placement was BhoWI. See, Henig V. Odorioso,
35 F.2d 401 (3d Cir. 106703 Campbell V. Glenwood Hills
Hospital, inc., 224 ¥.Supp- o7 (D.Minn. 1963).

¥ith respect 10 ¥ilonas and Rice, the authority and
duty of the juvenile courts 1o control the treatment of each
poy did not end with meTre placement at the school. The Alaskan
court executed forms consenting to limited monitoring of Rice's
mail and the use of the polygraph on bim. The Nevada juvenile
judge was 1isted as 2 1egal guardian and supervisor of the place-
ment at the Provo Canyon School, in the Hilonas epplication for
admission to the school. Correspondence contained in the abover
referenced exhibits showed that the trea{ment of both Milonas
and Rice after placement at the school was subject 19 the direct
control of the Nevada and Alaskf juvenile courts, that these.
couris weTe fully awaTre of policies and practices at the school,
and that these courts had the power to eliminate the subjection
of the two boys 10 any school policy or practice, or to remove
the boy¥S from the school. Thus the irpexus” missing from the
above-cited cases Was present regarding ¥Milonas and Rice. See,
499 F.2d 761 (24 CiT. 1974); sub nom,

Perez ¥- Sugarmal,
566 F.2d g17 (24 Cir. 1977) and Brooks V.

o ——

puchesne V. Bugarman,
Richardson, 478 F.5upp. 793 {(S.D. N.Y. 1879,

1f state action 18 not present with regards to the

provo Canyon School's treatment of Milonas and Ricé, this court
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cannot envision B gituation where 81Y vprivate activity" falls
under the civil rights jaws, RO matteT how direct and pervasive
the state involvement 38 in the activity complained of. The
power of the state was used to place these tWO poys in the
Provo Canyon gschool, to knowingly subject them 1O school policies
and practices, and to yxeep thel there against their will, to the
same extent 88 11 the courts pad placed the bOYS in & "public"
{reatment correctional oT detention facility- This wWas perhaps
showh most vividly at & hearing jp which counsel for Mrs. stout
iniormed the court that & pench warrant for the arrest of the
¥ilonas boy pad beed jgsued py the Nevada 3uveni1e court,
pecause the boOY pad left the school. At least one or.perhaps
poth of these DOYS were subject to the Interstale Compact OF
Juveniles: Defendant McNamara pad not performed his guties with
respect to eitheT, and given his 1ater.position regarding place-
ments f£rom out of state juvenile courts, these bOY¥® ghould not
nave beed piaced 4n the school at all. The court's subject
acter jurisdiction over the class injunctive claims will be
dealt with ip more detail pelow.

VAfter the verdict on the iwo individual damage claimsS,
plaintiifs moved foT Judgment Notwithstanding the verdict and
the school defendants moved foT Judgmentvon the verdict. The
sehool defendants also moved 10 dismiss the class injunctive
_laims pased OR the jury's £indings on the individual damage
_1alms, the court's dismissal of the ¢less damage claims, the
L 2WLY found regulatoTy authority of the state, and "voluntary“
changes in school poiicies and practices since this 1itigation
commenced. )

As to ibe cross—motions on the yverdict, the court
#uled that wheo ihe evidenc® is viewed ip the 1ight most ~favor-—
able Lo defendants, ihe yerdict must gtand. Had the verdict
contained a cleaf finding that practices restrained py the Pre-
14minary Injunction did pot violate constitutional rights, the

court would bave cet aside that finding 8% peing clearly
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erroneous:. However BS the Special verdict form® quoted agbove
showS, the basis {for the verdict of po cause of action could
have beeDd any one of ceveral grounds. For example, there was
evidence that would gupport @ finding that any ipniury suifered
did not "proximately“ result from defendants‘ “knowing" policy
or practice, that the poys WeTe not subjected to certain school
practices, or that any_injury guffered did not rise 1o the
1evel of a constitutional_violation in ligbt of the short time
the 1wO poys weTe at the school .

HoweveT it a&l1so0 appears that the jury verdict did not
resolve an¥ fact issues that are common 10 the equitable ipnjunc-
tive ¢laims tried to the court. in their post-trial Motion 1©
pismiss the injunctive claims, deiendants cite cases for the
proposition that wheTre the Jury makes iindings on fact issues
common 10 both legal and equitable claims in the same€ action,
the jury's findings ©B the 1egal claims pind the court's findings
on ihe equitable claims. See, Eli Lilly V. Generix Drug Sales:
460 F.2d 1008 (bth cir. 1972) and Jones v. Schrami, 436 £.24
goo (D.C. Cir. 1970) . The court pas also done SOmE research in
this area,‘which has revealed that there are few cases on this
precise iss5ue, and some cases appear to have held contraly to
the cases relied o0 by defendants. Bee, ﬁright v, Us 5. A72
F,Supp: 1153 (D. Mont. 18790 Nevertheless the court generally
agrees with defendants' position as to the proposition. Thelr
problem here, powever: is that the jury's verdict resolves none
of the issues jpciuded in the equitable claims pefore the court,
and was mede on &n evidentialy base drastically smaller = jindeed
aifferent from the evidentiary base considered by the court in
dealing with the ¢class injunctive claims. For example, neitoer
Milonas BOT Rice were funded OT protected by federsal speciel
education laws, BS are otheT poys within the clasS. poys within
the class were subjected to school practices otber than those to
which Milonas and Rice were subjected. Many DbOYE nad beed at

the school much 1onger than ¥ilonas and Rice and as 8 result
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guffered grievous 108s of constitutional or other federal rights.
Although some ©of the above differences petweel the individual
damage claims and the class injunctive claims call into queetion
the status of Milonas and Rice 88 class “representatives”, ihese
and other class certification igsues will be giscussed more
fully below.

Throughout the trial the courtl asked all parties to
suybmit & 1ist of precise faet issues common to the legal and
equitable claims. The parties were unable to do 8O.

The form of the Special verdict was primarily within
the discretion of the court. See, Midwesiern ¥heolesale Drug,
iInc. V- Gas service Co., 442 ¥.24 663 {10th Cir. 1971). The
only objection to the Special verdict form WasS; in the court's
view, untimely, and did not relate 10O gresentation of common
fact issues to the jury. A form of verdict any more detailed
than the ODE given would have been unduly confusing, especially
inp light of the detailed Instructions requested py the parties
apnd given py the court. 10 sum, the verdict found by the jury
was irrelevant to the injunctive claims confronting the court.

The school defendants also argued that the state's
agreement to regulate special education and juvenile court
placements at the school makes 2 Permanent injunction unnecess-
ary- This ignores the fact'that the state's agreements
specifically called fOT, among otheT things, rules that would
conform to the court's permanent Injunction. Also the school
defendants now appeaTl to contest the newly found regulatory
authority of the state, glthough previously they indicated such
authority would be wgelcome' .

Even though the court found that the practices and
policies permanently enjoined violated both civil rights'and
‘special education 1a¥S, the court makes po finding 88 1o
whether other school policies and practices violate special
education 1awsS. lnetead the court has ordered the school defen-=

dants 10 comply with rules to be adopted by the ptah State
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poard of Education under its settlement with plaintifiS, and

has enjoined the gehool from receiving public specia1 education
funds if not in full compliance with the requirements of the
special education 1aws. This is 8 unique and specialized area
of the 14V, requiring the expertise of state education ofiicials,
which 18 why the appropriate state officials, not this court,
will carry the purden of jpsuring future compliance with special
education 1aws by the Provo Canyon School, 8% well &8 by otheT
comparable faoilities in the state.

The school defendants also argued that "voluntary"
changes in school programs pade 2 Permanent Injunction unnecess”
arys Although the court understands and welcomes the real
changes that have oocurred at the schooly the abandonment of
the polygraph and modifioation of mail monitoring came only
pursuant io court ordeT, and the yecord jndicates that these
practices would returd in some fashion absent court order- The
court also 5€es some ©of the changes 88 being cosmetic.

AmORE the 1005€ ends in this 1itigation reierred to
above include questions regarding the guardian ad litel status
of plaintifis‘ counsel s Kathryn coliard, the question of
possible "indispensable" parties to this 1itigation, and the
question of statute of 1imitations: Although the court bas had
occasion to make rulings concerning these questions during the
course of this 1itigation, {hese RTC questions that appeal to
nave peed preserved in the pretrial Qrder and deserve fuller
exposition here.

" At the time Ms. collard filed this action and gought
emergency relief from chiel Judge Andersons she concurrentlyz
filed & motion for bheT appointment as guardian ad litem for :
the twO pamed plaintiffs. The record does not jndicate that
Judge Anderson took BOY petion oD this motion, and pfter this
case Was reassigned to this judge, the motion was not reneWed
until guite jate in the 1itigationB. ¥hen Judge Anderson

ordered that the named plaintifie be placed with the state
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under Federal Rules of Civil procedul€, Rule 19. At one
point these deiendants urged t+he court to give potice of this
agction 1© all parents. The court felt that peitber of these€
steps Was pecessary to award meaningful relief among the exist-
ing parties, or to avoid prejudioe 10 non—parties. The school's
position throughout has beep that it stands in loco parentis
to the bOY¥S at the school. 1n denying de{endants‘ motion for
the couTt to notify parents, the court indicated that the
school was free 10 potify parents if it wished, and the record
jndicates that the parents were potified, particularly concern-
ing plaintiffs' gesire 10 discover school records OO each bOY
at the gchool. certain parents moved 10 jptervene jp this
action and for the most part those motions were granted.
Other non-parties apparently chose pot 1o {ntervene. The
court's orders throughout this case uave been designed to
protect the jnterests of parties and uon-parties alike. The
court has been able 1O fashion adequate relief pased OP the
existing parties to this suif.

The school defendants have urged that the one yeaT
statute of limitations found in ytah _Code Annotated 5 78-12-29
applies to this action. Assuming, without deciding, that
this is trueés the practices that the court bas enjoined were
continuing at the time this action was filed, ©°T had occurred
withiin ©n€ yeal prioeT to that time and were 1ikely o recul
unless eujoined. These defendants also argued that the one
yeal statute of 1imitations bars consideration of events
oceurring prior {oc SeptembeT of 1877, To the extent that
the court has gerved 88 iactfinder on the equitable claims, 2
certall amount of historical information about the school bas
been useful 1o the court in gaining gome perspective. ‘Al1s0,
the use of evidence as 10 historical practices at the school
really raises evidentiary questions of relevance and probity
ratheT than statute of limiuations issues. To the extent

that the court has considered historical evidence, it has
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considered remoteness jip time, &S5 well &8 otheT appropriate
facltors, in determining the relevance or probity of such
evidence.

In assessing both the gubject matter jurisdiction
of the court and the pature of the class to be certified for
purposes of injunctive relief, it is useful 1o icck at gources
of placement and funding {for boys at the schopl. Plaintiffs'
Exhibits 111 thTOUgh 150 and defendants' Exhibits 5L through
5R are helpful bere. The school had an average attendance
of approximately 110 boys in 1979. During 1979, 75 boys
received gome form of public funding. (See defendants'
Exhibit sp). ©Of these 75, all but gbout seven boys received
funding for special education under pyblic Law 34-142 from
some 44 gchool districis throughout the country, including
33 school districts in california, three school districts in
Utah, TWO school districts each 1in South Dakota and the state
of washington, and one district each in 1daho, Minnesots,

New York and Wyoming.

Defendants' Exhibit 5 shows that 77 boOY¥S received
public funding in 1978. The aveTrage school population during
that year was apout 120 boys. of the i publicly funded bovs
in 1978, more Were funded 85 # result of juvenile court place-
ments ang feweT as @ result of school district special
aducatied placements than in 1g79, From 19873 onward, defen—
dants' Exhibits 5L through 5R show & steady increase in the
perT cent of school revenues received from public SOUTCes,
reaching & nigh of 33% in 1979,

The evidence discussed gbove in relation 10 juvenile

court knowledge of and consent 10 school policies and

'practices regarding Milonas and Rice typifies the state

activity ipvolved in the juvenile court placements generally.
See, plaintiffs' Exhibit 8B. State juvenile court judges

and probation officers gnew about and consented 10 the use

of the polygraph, and knew OF should have known that each



-23~ No. © 78-0352
poy pad to vpass' # polygraph examination pefore he could
ol Program: pefore he WaSs able 10
and be-

hin the scho
om the schools

advance wit

in certain ri

obta ghts ©F privileges fr
fore bE could 1eave
As 10O mail monitoring,

rmanently.
mmunications

pe
thers from t

court

s apparently exempted co
probation officers and © he general

attorneys,
policy,

ecbool
s dgid 1ikevwi

ile court

{rom juvenile courts in &

California and ipndiand.

Much mOTE important than tbe 20 or SO juvenile
ecial

e in

court

educatio? P
placements 10 & nigh

those
v for

e action
g 1983

creatée alternative g
cements establish ngtat

Thesé pla
er 42 UOS!C-

'urisdietion.
sdiction und

J
purpos
and 2B u.

n undeT 28

rights juri
as well a8 tion jurisdic-

1 for cause

es of ecivil
§ 1343,

iederal ques
s of action pased upon

s.C.
20 y.s.C. §

tio g 133
aws tnemselves,
ew of the

jdence

£fs?

.5.C. g 794, A prief revi

ps and the pertinent ev

4 the plainti

a5 well as

al regulatio
ugiate

action“ an

w petween
yon gchool

vpexas
on against the Prove Can
educa-

sdictional

the juri
education

tion 1awWS.
First ©

£ all,
chool

de bY parents;
1s Exbibit 1
etween the
1uded reimb

placements were pot WM
4-0. The placements

See plaintifi

n contracts b
ursement for

weTe mad

and the Provo Canyon gschools gnd in¢

"counselling and guidance“ at the school . see plaintifis‘
32 and 133. 7The reason these placements and

Exhibits 1



e i $o "

: -24- No. € 78-0352

contracts were made bY the school aistricts rather tbhanp the
parents js because these school districts were attempting to
perford their federally mandated duty te provide "special edu-
cation" {0 those€ children they had peel unable 10 educate in
their regular public school systems. See, 45 C.F.R. pParts g4
and 1212. Altbough the npublic function" state action apalysis
is rarely applicable, this CBSE is one inpstance where it does
apply gince 1t ijs cleaT {hat the privately owned facilities of
the Provo Canyon School WeTe used bBY the gchool districts 10
meet thelr federal duty 10 give & nfree and appropriate public
education" to handicapped children. See, plaintiffs' Exhibit
143.

1f a public school district elects tO periorm its
duties {hrough referral to privately owned residential and de-
tention facilities, guch &S5 the Provo Canyon §ch001, it is
responsible for jnsuring that the private facility meetls all of
the requirements appiicable to pubiic facilities providing
similar gervices: 45 C.F.R. 88 Bé:satb)(s).&1121a.2(c). " AmONE
the services that must be provided, and that must be state
regulated,are “non—academic"'services jneluding guidance: coun-
selling, therap¥ and the 1ike. 45 C.F.R. §§ 84.37 and 121a.306.
These gervices must be provided in the jeast restrictive progral
appropriate for the child and the jeast restrictive appropriate
environment within tpat program: 45 C.F.R. §§ 1212.5650 through
556. 1B selecting tpe least restrictive alternative, possible
harmful effects 10 the child from B particular program must be
considereﬂ. 45 C.F.R. § 121a.552(d). Al details of the par~
ticulsl prograld ¢chosen for & child, whetheT in & public or
private facility, pust e reileeted in B0 Individual Education
Plan (IEP) in which the school district oF state education
‘agency musti participate and which the state must enforce.
45 c.F.R. § 121a.341. The state must also participate ip any
changes 1B the 1EP. 45 C.F.R. g 121a.347{b).».The Proro Canyon
School sent periodic progress repoTts 8S required by 1&¥, to

placing school districts. See, plaiatiiis' Exhibit 1231.
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education jaws OT refusing school gistrict placements and funding.
HoweveY once the school accepts school district placements and
funding, gnd SO jong &s it continues to mccept them, it is

jointly responsible for the performance of special education
duties jmposed ©R the state€ by federal law, and jointly 1iable
under'federal jaw foT the breach of those duties.

Because the states spncliuding the State of Utah, apd
the Prove Canyon School had not 1ived up to thelr joint responsi—
wiiities undeT federal law, this court was rls0C faced with &
choice petween either fashioning modest injunctive relief 1O
compel poth the gtate and private participants in the federal
epecial education program to meet these responsiblities, or
ardeTing the yremoval from the school of all bOV® placed or
funded BY school districts. This latter alternative would
1ikely cripple the school financially, and 1ead to the closuT®
of the school gought by plaintiifs. This iatter alternative
ig also the pecessary result if the court were to accept defen-
2-nts' argument that the court may not enforce the federal
5pecial education regulations by modifying the practices of
the private school programs to which the regulations apply-

The foregoing is but & gample of the evidence of
joint participation by school districts,‘state education
agencies, juvenile courts and the Provo Canyon school in the
4 rctices complained of by plaintifi. At any given time sincé

iE jjtigation pegany over one palf of the boys at the Prove
unyon gchool had been confined there bY the authority of state
courts or school districts, for purposes of tberaPy and Te-
habilitation in conjunction with education. state powers and
duties WeT® delegated {0 OT ghared with the Prove Canyon gschool,
.o that regardless of what test is applied, there cab be 0o
doubt that the school acted vyndeT color of state jaw” 1B sub-~
jectirng these bOY® to practices that the school glieges are &
part of the therapP¥ and rehabilitation programs justifying

state placements.
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Abuse of state guthority py the school, ©F use of
state authority in & mpannel not reasonably related to purposes
for which that guthority was granted or ghared gives this court
jurisdiction to remedy guch abuse of state powel. This juris-
diction covers poth the private institution that bas assumed
state powers or duties and the state entity charged with the
supervision of tbal private exercise of staté powers and duties.
1f the Constitution prevents the states from using the poly-
graph, prohibits mall censorship, precludes jsolation and
physical force in t{he manne’ practicted at the Provo Ccanyon
school, 1hen it similarly pars the school jtsells where the
gchool is engaging in such practices pursuant {o state powers
and duties 1o treat and rehabilitate delinquent and handicapped
children. This is the Provo Canyon school's gquid pro gque for
the substantial funding it receives in payment for school dis-
trict and juvenile court placements.

»gtate action' SO permeates and is 89© intertwined
with every aspect of the operation of the program at the Provo
Canyon gchool, that the school's program as B whole operates
nynder color of state 1aw", giving this court jurisdiction to
issue orders protecting even the minority of boys who have not
peed placed there DY state action. An enample of this inter-
twining of state and private action is found DY 1oo0king again
at the federal special education regulations implementing P.L.
04-142. Although most of these regulations are tied to school
distriet placements or receipt of public funding, 45 c.F.R. §§
l2la.451'through 460 specifically require the state education
agency to offer regulated special education services for handl-
capped children in private gchools within the ctate's borders,
even Where these children are not placed or funded bY & public
school district. Thus the federal law establishes that pandi~
capped children in private facilities pave & state regulated
right to gome ©0i the peneiils of a "Iree and appropriate public

education“, even absent placement by public school districts
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or application by parents for theé viree" public funding:

This is especiallv noteworthy jn light of evidence
that there are substantial pumbeTrs of children at the Provo
Canyon school who BTE "handicapped“ within the meaning of P.L.
g4-142 put were not placed or funded bY any school aistrict or
state ggencye. For example) ijp 1978 only 50~-60 DOYS at the
school pad beed placed by gchool districtsS: yet the Prove Canyon
school jtself estimated that 110 of 125 boyS at the school ©oB
FebruaTy 1, 1978 were "educationallv handicapped". See, plain-
tiffs' Exhibit 341. AlsO» poth Rice and Milonas had beed
diagnosed as t1earning disabled", despite the fact that neitheT
was funded uynder p.L. ga-142. See; defendants' Exhibits 8L
and 8M.

The Prove Canyon gchool's capacity to exercise state
special education powers and perfor® state and dgistrict duties
is a significant selling point in recruiting gtudents f rom
public and private sources. The school uses such capacity ex—
tensively in its advertising. see, plaintiffs' Exhibits 2 and
3 frowm the Preliminary Injunction pearing- The school encourages
parents to_place children at the sgchool privately. and then to
apply 10 thelr school distriets for special education funding,A
which may or may pot be forthcoming: §g§, plaintiffs' Exhibit
5 from the Preliminaryd Injunction nearing. 10€ jure of public
funding is almost overwhelming for most of these parents, and
tuis lure results ip private placements at the school, regard-
1ess of whetheT the public funding ever materializes.

_FinallY, 3f there was ever any goubt that plaintiffs
could jnclude claims of violations of federal gpecial education
laws 1D their civil rights cause of action, that doubt was T€~
moved DY Maine V. Thiboutot, 48 U.S.L.W. 4859 (U.S- Sypreme
Court, No. 79-838, June 25, 19807,

Turning t0 federal question jurisdiction ynder 28 y.s8.C.
§ 1331 for causes of action directly under P.L. 04-142 and Section

504 of the Behabilitation Act, defendants dispute that such causes
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of action against private defendants are contemplated by these
federal 1aws, EVED as 1o injunctive relief. Although the law

is mixed and still developing ps 1O whether & damage cause of
pction WaY be maintained against either & public or private de-
fendant, the federal courts have ailmost gniformly permitted
injunotive causes of action under federal special education laws
pgainst public deiendants, where state administrative remedies
pave beeb exhausted or are futile. See, piener V. Missouri, 48
U.S.L.W. o522 (E.D. ¥o. January 25, 10B0Y; patton V- DumpsOns

48 U.S5.L.¥. 2523 (5.0, N.Y. January 23, 198003 and Armstrong Ve
Kline, 476 F.Supp 583 (E.D- Pa. 198797 . The court has previously
stated its finding herein that state administrative remedies
were inappropriate for the class claims in {his caseé, and that
ytah administrative remedies that could be applied to the Prove
Canyon gchool were yirtually non—existept until the conclusion
of this 1itigation:

1f a cause of action for injunctive relief may be
etated against public defendanis under federal special education
1aws, thed one may beé stated against private joint participants
wholshare federal special education duties and responsibilities.
This 1is especially true in this casés wheTre the public defen-
gants had abrogated thelr responsibilities to control thelr
private delegatees} 1eaving the,coprt‘with a -choiceé petweed
either exercisini that control jtself, oF excluding the Provo
CAg )t} gchool from partioipation in the federal speoial educa-
tion programs, once that participation becanme Known.

Finally, the court finds that the value of the federal
gpecial education rights possessed by each child to whom thoOS€
rights apply exceeds the $10,000. amount in controversy required
under 28 v.s.C. § 1331, such amount being slightly over 1/2 of
the yearly tuition charged for each bOY at tbe Prove Canyon
school, in return for providing special educatioB:

Regarding elass certification and representation for

purposes,of injunctive reliel, at the time 6f the prelimipar¥
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1njunction, this court provisionally certified a class
consisting of all pboys residing at the Provo Canyon School dur-
ing the course of this 1jtigation: As B final ruling: this
court i8 certifying a class consisting of all bOYS residing at
the school ROW and in the future: The court bas found that all
of the required elementils under Federal rules of civil procedures
Rule 23(a) and (p)(2) are mel, even though gefendants pTEUE
that pone are met. The court pever certified a classS, either
provisionallv or otherwise: for purposes of a class damage
claim undeT Rule 23(b)(3) and (e)(2h and any such elaim Was
dismissed witbhout prejudice at trial, pased wpon jack of the
potice 10 the class required py Rule o3(c)(2).

poth at the Preliminary Injunction and at trials defen~
dants argued that since potb of the named plaintiifs acting &8
class representatives pad left the school, their individual
claims for injunctive relief were moot and there was ho stand-
ing to asseTl injunctive clpims 0B pehalf of 8 class of bo¥s
still 8t the school . 1in U. B parole Commission V. geraght¥.
26 Criminal Law Reporiél 3132 (U.5. supreme court NRo. 78-572>
March 19,_1980), the Supreme Court peld that where a class
representative has @ ripe claim foT injunctive relief at the
time he applies for class certification;.class certification
is denied py the District Courts and the representative's in-
junctive claims subsequently become moot, reversal on appeal
of the denial of class certiiication allows the class claims 10
be 1itigated despite the moctness of the representative's ipdi-
vidual claims. The court ruled that the class representative
retaiped a personal stake 1D the class certification issue,
despite the mootness of the individual claim for substantive
relief. The court believes that the facts of this case fali
within Geraghty ©T withipn & pecessary extensiod of'Geraghty.

At the time the Complaint in this 1itigation was
filed, the two named plaintiffs were either at the gchool OTF

gcubject 10 the custody and control of the gchool) and thus had
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ripe claims for injunctive relief, 88 well as & claim for class
certiiication contained 4n the Complaint. However the pamed
plaintiifs contended that a5 8 result of the filing of this
suit they Were subject to ypminent and irreparable harm from
the school. Judge Andersod then removed the two poys from
school custody pased upod this coptention gnd upon the gchool's .
agreement. HoweveT even after these boO¥S 1eft the school,
through counsel they continued 1o vigorously press for class
certification, which continued to be & concrete, sharply PTE”
gented issue. gince the court's jpitial class certification
was provisional only, and expressly subject to redetermination,
the pamed plaintiiis continueﬁ to seek final certification, and
final certiiication remzined 2 concrete and contested issue
until the court ruled ©B the perits from the pench on May 5.
1980, The court thus pelieves that Geraght¥ permits the c¢lass
injunctive claims 10 bve litigated, despite the mootness of

the individual damage claims of the named representatives,
given the foregoing fact patterd:

Even if geraghty doesn't directly control this situ-
ation, the court pelieves there are other compelling reasons
for permitting the class jnjunctive claims 10 be litigated.

As @ practical matter, BO class representative could litigate
the injunctive claims in this 1awsuilt while continuing to Tre-
side at the school. The aomittedly authoritarian regime at
ithe school could not tolerate the Open repellion such litign—
tion represents, and the threat of retaliation from the school
could pot be avoided. Furthermore, the school defendants have
the poweT £o moot any individual claim for injunctive relief
simply PV discharging the claimant from the school. The DOYS
at the Provo Canyon School needed gomeone to gpeak out OR
their pebali’ school policies and practices eifectively muted
{heir ovwD voicess and given the abrogation of state oversight
responsihilities, the only persons who could speak for the

poys were other DOYE who had 1eft ©F who were apout 1O leave
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As to the pumerosity requirement of Rule 23(2),
a1though the mumber of boys at ¢he school at any giveD time was
pot so great as to make ipdividual joinder impossible, boys
whose time at the school pad ended Were continually being dis-
charged and new DOYS were continually being accepted bY the
school. Thus the fluid pature of the school population, rather
than the gctual pumber of boys, would make joinder unmanageable.

Regarding igsues of fact or law common to the class,
defendants contend that because each boy comes to the school
with individual problems and tperefore receives individualized
treatment from the school, there are no such common issues.

-, evidence does not support this position. Until the Prelimi-
nary Injunction, each boy 8t the school, regardless of the
source ©of his placement or problems, was subject to each of
the practices that the court enjoined. pPlaintiffs ipitially
sought to have classes and sub-classes certified only as to poys
w0 had been placed at the school by direct state action. How-
.. er based on the court's finding that state action is
_prertwined with all aspects of the school prograf, based on
the evidence that all but 2 handful of bOyS gt the school are
”handicapped" within the meaning of the federal special educa-
wisn 1aws, based on the fact that a1l boys &t the school are
salitled to some form of appropriate tyeatment, apd based upon

uyniform application of many school practices, the appropriate
cluSs consisis of all boys at the school, now and in the future.

§.r common claims clearly outweigh jpndividual differences be-
<.cen class members and differences petween class members and
class representatives.

In light of the court's analysis of the mootness 1s8ué,
the claims of the named plaintiffs are typical, though not
jdentical with, the class claims. Although peither pnamed plain-
tiff was placed OT funded pursuant to special education laws,
each was diagnosed as njearning disabled". Also, the ¥ilonas

boy wWas placed and funded bY his parent, even though the
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parental placement was B condition of his juvenile court
probation. The Rice poy Wwas directly placed by & juvenile
court and was state funded. 1t is pot necessarys and would pe
impossible, to have class representatives for each identifiable
jpterest within the ciass-

The named plaintiifs have fairly represented the in-
terest of the class. Although there may be & eonflict of
interest petween ¢class membeTrs apnd theiT parents or the school,
the court peroeives no conflict petween class members and theiT
pnamed representatives. The class representatives were not
calied upon 1o represent the interests of parents or the school -

Finally, under Rule 23(D) (2}, the school dgefendants
nave acted OD grounds generally applioable to the class. Spe-
cificalll¥s the gchool's position has beeld that, regardiess ot
the source of placement or funding of & ooy, the school has the
right t° subject him tO practioes this court has enjoined, all
ip the name of theraP¥ and rehabilitation, as well 85 fpr secu-
rity purposes- The school's position pas 8180 been that its
praotices are justiiied pecause it stands ig;lggg_parentis re-
garding each poy at the school.

pefendants have relied oD parham V. J. L., 47 u.8.
L.¥W. 4740 (U. 5. Supreme court No. 75—1690, June 20, 1978) and
Bell V. wolfish, 441 U. S 520 (1870) 88 setting standards that
apply t© the meriis of this case: parham jpvolved 8 challenge
to Georgia's procedures for "voluntary" commitment of juveniles
to state mental hospitals by their parents. 1ike the case &t
hand, slthough "voluntary“ {or the pareniss the commitments
were “involuntary" ag far 88 the plaintiff children were con-
cerned. These plaintiffs contended that due process required
a formal, adversary hearing pefore the oommitments could occur.
HoweveT the Supremé Court peld that existing Georgis procedures
were adequate because due process required only that an infor-
mal medical determination pe made by & npeutral iactfinder",

such as BF admitting physioian, that 8 child is medically i1l
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and 1in need of treatment. The court applied the balancing test
used in virtually all procedural due process cases: Although
the court recognized that theseé children had constitntionally
protected 1iberty jnteresis, and that these jnterests might
conilict with the interests of the parents ip some jnstances:
the court recognized the rebuttable presumption that parents
will ect in the pest jpterests of theirT children, neld that
parentsS have & 1arge gmount of discretion in pursuing those
interests, and held that the independent medical determination
was @ sufiicient check on parental discretion. The court also
peld that where the state served as @ guardian in loco parentis
to thes® children, the Same presnmptions and considerations
applied to the due process reqnirements for spitisl commitment
as in the case where natural parents sought the commitment.

ggll_was an attack OP the conditions of confinement
by adult pre—trial detainees at & jederal jail. The loweT
courts held that certain jail practices and condition® were
unconstitutional pecause not justified by “compelling necessi—
ties"” of jail administration or gecurity. The Supreme Court
peld that ¢his was pot the proper standard. Due Process under
the Fifth Amendment required only that practices and conditions
be "reasonably related” to legitimate purposes for confinement
or to legitimate administrative or security interests. pecause
the pre—trial detainees pad not peen adJudged guilty of any
erime, pnnisbment was not & legitimate state purpose, and the
cruel and ypusual punishment standards of the Eighth Amendment
did pot appiy- The court found that the conditions and prac—
fices under attack were reasonably relnted 0 legitimate :
gecurity and administrative peeds: and tberefore were not
punitive. .

The court agrees with deiendants that the general
gtandards enunciated jn Bell apply 10 the case€ ot hand. None
of the juveniles at the Provo Canyon gehool pave beer adjndged

guilty of crimes by adult courts, althongh some haverbeen



~35- ¥o. © 78-0352

adjudged delingquent by juvenile courts. Others bave been
determined to be handicapped by their school districts. All
poys &t the school bave been found to be in need of education,
plus some sort of {reatment, therapy OF rehabilitation, even
where that ¢inding has peen made only by the,parents and private
physicians or counsellors: Thus the Eighth Amendment cruel and
unusual punishment standards don't apply. ¥ifth snd Fourteenth
Amendments due process gtandards do appl¥, given the court's
findings 88 to state action, and the practices at issue in this
case are permissible only if reasonably related 10 jegitimate
purposes of confinement, or to legitimateé school gecurity oOF
administrative peeds.

Of coOurse the juveniles at the Provo Canyon School
are not pre-triai detainees confined only for the purpose of
assuring their presence at trial, and so the legitimate purposes
for confinement and the interests of the juveniles confined
are different than in Bell. Juveniles placed at the Provo
Canyon School by juvenile courts have been adjudged delinguent
accorGing to due process standards significantly less strict
than those that must be applied 1O adult eriminal defendants.
The justification for this is that adjudged juveniie delinquents
may not be incarcerated for punishment, put may only be confined
for purposes of treatment and rehabilitation. This court TEeCOE~
nizes 2 vwpight t0 treatment” for these poys in light of the
-~y to provide treatment that must be ijmposed upon juvenile
courts 88 the guid_pro ggg_ior relaxed procedural due process

———

requirements. In light of Bell, the court does pot believe that
the Constitution requires that treatment for adjudged juvenile
delinquents must be provided in the nijeast restrictive“ alter-
native, put only that such treatment pust be reasonabiy related
to the juvenile's treatment needs, and must not be unreasonably
restrictive:

Juveniles placed at the Provo Canyon School pursuant

to federal special education jaws do have a federally protected
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right 10 the least restrictive form of appropriate treatment -
45 c.F.R. 8% 121a.550 through 556.

As 1o juveniles confined at the Provo CanyonD School
by ©oT with the consent of parents oT guardians, gefendants
aTgue that undeT parham, such parental consent places the school
itself_in locO parentis, and jmmunizes school practices from
scrutiny, co long 8% these practices do not constitute child
gbuse. 10 polster their agrgument defendants point out that the
school bhas obtained express parental consent 10 specific prac-
tices such &8 mail monitoring and the use of the polygraph.
The court does not agree with this analysis of the application
of Parham.

parham was not concerned with conditions of confine-
ment; it was concerned with procedures by which confinement
may occur. in the case€ at band, the procedures by which
children were placed at the Provo Canyon gchool 8&T€ pot under
attacks rather the conditions of confinement are at issue.
HoweveT Parham aid hold that where confinement jg to occuT at
a state facility, even the "voluntary" or private placement by
parents was subject to procedural serutiny gnder the Due PTO-
cess Clause of the Constitution. it also peld that the
placement decision was not subject only 1o the unbridled dis-
cretion of the parents, put was 1imited by the requirement of
an independent medical determination of mental 111iness and need
for confinement.

The court has found that state action 1s so inter-
twined with all aspects of the operation of the Prove Canyon
gschool that the gchool as 8 whole operates uynder color of
state 18¥- Thus, 8% in Parhal, even "voluntary" parental de-
cisions ©OF parental consent 2re subject 10 constitutional
scrutiny, where such decisions ©F consent will result in con-
fipement OF significant 1oss of 1iberty for o child, and where

confinement or 1088 of 1libertly occurs gt & facility operating

under colOT of state jaw, such 88 the Provo Canyon school.
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where such parental decisions or consent relate to conditions
of confinement, Egll_provides the applicable constitutional
standards. The conditions of confinement must be reasonably
related to 1egitimate purposes of confinement or to legitimate
gecurity and administrative needs of the confining facilitys
and may pot be nnreasonablv restrictive 4p light of those
legitimate purposes and peeds. The legitimate purposes for
confinement at the Provo Canyon gchool are residential treat~
ment, therapy ©OF rehabilitation, in conjunction with education.
Although there may pe many treatment alternatives {hat are
reasonable and not unnecessarily restrictive, and the parent
has virtnally unlimited discretion to choose petweel those
legitimate alternatives, parental consent does not legitimize
conditions of confinement that are not reasonably related 10
treatment needs 0T that 8Te unreasonably restrictive jn light
cof bona fide gecurity or administrative needs.

pefore agiscussing this analysis ip light of specific
practices at the Provo Canyon school tphat have peen enjoined,
the court ghould note 1t8 view that 4+f there is conflict betweeh
1egitimate ¢reatment peeds OD the one hand and 1egitimate pamini-
strative and security needs ©1 the otheT, the treatment needs
dominate, 4pn light of the use€ of treatment, rehabilitation and
parental consent &S justifications for 1imiting the procedural
due process protections afforded to juveniles.

The court has found that practices at the Provo
Canyon school regarding use of the polygraph, mail monitoring,
jsolation and physical force ATE not reasonably related tO
legitimate treatment peeds, are unreasonably restrictive in
1ight of 1egitimate school gecuTity and administrative interests
and BYe tnereiore unconstitutional. A fortiori, these practices
also violate the right 1o the 1esst restrictive treatment alter-
native under the federal special education 1aws. A® to the

remaindeT of the 13 practices contested by plaintifis, the court
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has found that these reasonably reliate 1o legitimate treatment
and gecurity purposes, are not unreasonably restrictive, and
are therefore constitutionally permissible. HoweverT the court
expresses BO opinion B8S to whether ©T pot these remaining prac-
tices violate rights to the least restrictive'alternative or
other rights under the federal special education 1aws. 1The
grate of Ytah, =nong others, will need tO make that determing-
tion in the first ipnstance: under 1ts newly found regulatory
guthority.

As to the polygraph, the courtl has difficulty envigion-
ing & set of facts that would justify use of the polygraph on
fnveniles, either in the pame of wiherapy' ©T for gsecurity.
rhat set of facts certainly did not exist at the Provo Canyon
school. Although there W&S some evidence offered in support
of justification, and some evidence of "eoluntary“ use of the
polygraph by boyS, this device is jpherently coercive and repre-
cents the most serious iptrusion jnto the very thougbt-processes
-7 an individual. It was certainly used in &8 coercive manneT
-t the Provo Canyon School. Refusal to take the polygraph
resulted in punishment nhours that boys had to stand oY sit off
and meant that a boy could not advance within the school pro-
gram and could pot leave tpe school. Boye were gubject 10
punishment not only for what_the polygraph revealed they bad
iane, bul also for what the polygraph showed they pbad thought

.t doing. Until this court's preliminalVy Injunction, all
vovs at the school were subject to the sameé polygrapb policies,
gvel thosé placed exclusively for gpecial education and those
with no record of juvenile offenses.

The gchool 2lso used the polygrapb to prevent the
1 ow of any negative jpformation about the school. Boys entered
into agreements and even formal contracts with the gchool 1O
obey the rules and to avoid npegative thinking' @hich included
 paying pad things about the school. The polygrapb was used to

test performance of these agreements or contracis. Boys even



-39~ No. C 78-0352

pad to BETEE that after they left they would not say pbad tbings
about the school, and boys kpew that any intention to violate
that agreement would be revealed DY the polygraph, and would
prevent or delay theiT departure. §§g_plaintiffs' Exhibit 74,
(Control Ko. 319).

This use of the polygraph to chill even ipdividual
thought and to chill expression of thought ijs what the court
meant on May 5 when it referred to the polygraph as an "ipstru-
ment of terror"” yather than therapy. Although such nthought
control” may be very effective in changing behavioer, SO are @&
pumber of ”brainwasbing" technigues that the Constitution, and
certainly the gpecial education laws, won't permit.

The court also cannot envision & constitutionally
permissible justification for the mail eontrol policies of the
school. The court perceives B reasonable therapeutic reason
for 1imiting "pad ipfluences"” OB poys from outside the schoolj
such limits are not unreasonably restrictive, and the Permanent
injunction modifies the PreliminaTy Injunction to reflect this
point. Both the Preliminary and Permanent Injunction recognize
the valid security reasons for allowing jpspection for contra-
band. However these same justifications are insufficient to
support school policies controlling to whem the boys may send
outgoing mail and controlling the content of that mail. These
policies were another vehicle for preventing any criticism of
the school. A1l outgoling mail was read and bo¥s were forced
to nrewrite” letters containing things perceived as suntrue”
by therapists, ©oF containing upegative thinking" such as criti-
cism of the school. Theraplists even wrote comments such a8
“manipulative” in the margins of letterse that boys were allowed
to send. Boys knew that their outgoing mail was being read,
which chilled the content of their jetters even pefore they
were written. One wonders why ab jpstitution that seems 10 be
as proud of its programs as the Provo Canyon School would go to

such great lengths 10 avoid critical comment.
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0f course the most dangerous aspect of sucb control
of outgoing contacts and theilTl content is that it prevents BOYS,
who may pe the victims of asbuse within the walls, from crying
out foT help. 1t is no apswer for the school 10O simply create
and pick jts owh vadvisoTy poard” and add poard members to the
iist of thosée whom the poys may contact. This court capb per-
ceive DO adequate pasis for the unreasonably restrictive nature
of school and parental control over ocutgoing contacts from
boyS confined at & residential facility- The very possibility
of such contact can tempeT inappropriate school praotiees.

As far a8 the use€ of both jsolation facilities (P-room)
and physioal force ("hailr aance" s the evidence shows that
although written school policies forbade excessive or inappro-
priate use, actual practices yaried from written policies, and
excessive or inappropriate use of jsolation and physical force
took place: The "hair dance's designed 8S a means of control-
ling physically vyiolent juveniles without causing t{pem unduée
physioal harm, wWas used in response to conduct other thal
physical violence OF physical resistence: waSs used as punish—
ment ratheT than simply foT jmmediate control, was used as &
threat, and on occasion resulted in the very phvsical ipjuries
it was supposed to prevent. .

‘ As plaintifis‘ Exhibit &7 shows, the jgolation facili-
ties of the P-rooml were used too often and for intervals that
were 100 iong. Other juvenile facilities are permitted {o use
viime out" procedures, put foTr shorter intervals, ynder mOTe
carefully controlled conditions.and in response to clearly de-
fined physieal types of pehavioT. HoweveT the use of the term_
nout of control" B8 B justification for the pasically uncon-
trolled discretion of counselloTrs and others in subjecting
juveniles to the P-room and bailr dance permitted unreasonably
narsh gchool responses to the conduct of disturbed boys. The
preliminaTr¥ and permanent lnjunctions intend toO more clearly
define the appropriate and inappropriate uses of the P-roOWm and

physical force.
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handicapped children receiving special education in the State
of Utab.

5. pefendant ytah State Board of Education is the
governmental agency of the state of Utsab responsible for educa-
tion of children in the state, and is the ngtate education
agency“ for the gstate of ptah within the provisions of Public
Law 04-142, the Education for All Handicapped children Act.

G. Plaintiifs invoke the jurisdiction of this court
pursuant to 28 v.s.C. 8% 1331, 1343, 9201 and 2202, 42 u.s8.C.

§ 1983, and pursuant to the ynited States Constitution and parti-
cularly the First, sixth, Eighth, Ninth and Fourteenth Amendments
_nhereto. Plaintifis alsec assert jurisdiction in tbis court for
claims pased on public Lavw p4a-142, the Educatiold for All Handi-
capped Children Act, 20 y.8.C. § 1401, et BEG+» and section 504
~f the Rehabilitation Act of 1073, 29 p.s.C. § 794.

7. The events and acts of gefendants giving rise 10
i+yig action oceurred in the centiral pivision of the pistrict of

- ab.

g, The plaintiffs seek 1O pave this matter certified
as a ''class action” pursuant to the provisions of Rule 23(a) and
()2} of the Federal pules of civil procedure. Plaintiifs‘
second Amended Complaint alleges that the Plaintiff.Class con—
cists of rall juveniles who bhave vween, aTr€ pnow, OF in the
_wnure will be placed at the-Provo Canyon Sohool.“

g, This case &S tried consists of three parallel
s~rions: first, &n action f{or damages by plaintiff Milonas in
kis individual capacity jpitiated pursuant to 42 v.5.C. § 19833
seocond, BB action foT gamages initinted by plaintiff Rice in
Lis individual capacity pursuant to 42 v.s.C. § 19833 and third,
an mctien by plaintiffs ¥ilonas and Rice, in 2 representative
capacitys on pehalf of & class of peTsons pursuant to 42 U.8.C.
§ 1983, and the United states Constitution, particularly the
Firset, sixth, Eighth, Ninth and Fourteenth amendments therelo,

and also pursuant to Public Law pd-142, the Education for All
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Handicapped children Act, 20 U.S.C. § 1401 et -s€q., and Section
504 of the Rehabilitation Act of 1973, 20 U.S.C. § 794, seeking
preliminaly and permanent geclaratory and injunctive relief.

10. Plaintiffs seek declaratory and injunctive relief
on the grounds that the following policies, practices and pro-
cedures of defendants' Williams, crist and Thorne, violate
plaintiffs‘ constitutional and statutory rights:

1. Confinement in a secure area in
the Orientation Phase without outside
exercise OT recreation.

2. pDeprivation of any personal
property other than clothing during the
Orientation Phase.

3, Denizal of opportunity to attend
religious services while in the Orienta-
tion Phase.

4. Required attendance at religious
services 0T ncharacter building classes"
after the Orientation Phase.

5. Required sitting ©T standing,
for a minimum of four hours at & time,
for at least 250 hours, in order to
advance out of the Orientation Phase.

6. Required gilent sitting oY
standing tor hours at 2 time for violat-
ing school rules or for getting wincident
Reports.”

7. Lack of direct, medical super-—
vision in administration of drugs, an
overdosing of psychotropic drugs,
including Thorazine, Stelazine, Melaril
and other major tranguilizers, and
administration of drugs by non—medical
personnel.

g, Solitary confinement for long
periods of time 8S punishment in the
wprescription Roon" or "P Room', & bare
4' % B' room containing o reading
‘material, other items of recreation,

toilet facilities or personal amenities.

o, Denial of a hearing OT any other
due process before placement in solitary
confinement.

10. Reading and censorship of nll
mail to and from boys at the school.

11. Regular administration of poly-
graph tests to boys at the school.

12, penial of accesS to legsal
counsel.
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13. Brutality and mistreatment by
administrators, counselors and other

personnel at the school, including 1ift-

ing, swinging ©T dragging children by

their bair (the ‘hair dance').

11. praintiffs also e2ek declaratoTy and injunctive
relief against defendants Dr. WalteT D. Talbot, State Superin-
tendent of Public Instruction, and the ytsh State Board of
Education, ©F the ground that they failed tO monitor the Provo
Canyon School tO insure tbat defendants williams, crist and
Thorne provided children funded at the institution pursuant to
Public Law 94-142 and Section 504 of tihe Rehabilitation Act of
1973 with the special education rights guaranteed {o them pur-
suant to these statutes, which caused plaintiffs to suffer the
violation of these rights, including the viclation of federal
constitutional rights.

12. plaintiffs also seek deelaratory and injunctive
relief against gefendant John F. McNamara, Administrator of the
interstate Compact ©OR Juveniles for the state of Utah, on tbe
ground that his failure to promulgate standards to govern the
placement of children gubject to the Compact ip private,
residential treatment facilities in the gtate of Utah, and his
fgilure to adequately monitor the placement of plaintiffs in
the Provo Canyon gehool or 1o adequately'supervise such place-
ments, deprived plaintiffs ef federal constitutional and
statutory rights.

13. This action was filed OD Septembelr 51, 1978. On
+he same day, plaintiffs' attorney¥, Kathryn Collara, filed 8
petition for Appointment of Guardian Ad Litenm and 8 Motion for
Extraordinaly Relief Pending Trial, and this court held & bear-
ing on the motiocDS, the Bonorable Chiet Judge Aldon J. Anderson
presiding. The district court accepted Me. Collard's represer—
tation of the named plaintiffs and granted the Motion for
Extraordinary Relief Pending Trial, pursuant to the stipulation

of defendanis. The court's Order directed James P. YheeleY and

the Utahb pivision of Family gervices 10 assume { empoYary
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custody and control of the named plaintiffs and to provide for
their care and treatment pending further orger of the court.

14. Although the court did not formally act on
plaintiffs' petition to bave Ms. Collard appointed as Guardian
Ad Litem for the named plaintiffs, Ms. Ccollsard represented the
named‘plaintiffs continuously since SeptembeT 21, 1978, gnd ©on
March 5, 1680, this court entered a0 Order formally appointing
Ms. Collard &S Guardian Ad Litem for the named plaintiffs.

15. ©On October 18, 1978, plaintiffs filed their™
First Amended Complaint. On October 19, 1878, plaintiffs filed
a motion t© have this action certified as a “class asction' pur-
suant to Rule 23(a) and (p)(2) of the Federal Rules of Civil
procedure. on Februafry g, 1972, plaintiffs filed 8 Motion for
preliminaTy Injunction.

16. On February 21-24, 1979, this court conducted
an evidentiary hearing oD plaintiffs' motion foT class action
certification and for preliminary ipjunction. At the hearing,
plaintifis presented the testimony of defendants Jack L.
yiiliams and John F. McNamaras witliam D. Harriman and Ronald
p. ¥Wing, former students at Provo Canyon School; Gordon
Eddington, Andrew Gallo, Robert Miller, Frank Purvis, and
Randy wardwell, former counselors at the.institution; and
Art Child, formeT polygrapbhoperator at the jpstitution. Defen-
dant McNamara testified B8 4o his duties &8 interstate Compact
réministrator, and jdentified the files of sixteen bOYS who had
been placed at Provo Canyon School during the previous year by
juvenile'courts outside the state of Utah. The files Were all
admitted into evidence. The other witnesses all testified a8
to the conditions of confinement and the treatment program at
the Provo Canyon School, particularly the specific policies and
practices challenged by plaintiffs. Defendants presented the
testimony of defendant Crist; gerold Spanos and Dolly Miller,
poth employees of the institution; william Holman, parent of a

juveniie at the jpstitution; Banae Stoutl, patural mother of
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plaintiff Milonas) p. Eugene Thorne, then & consultant for the
provo Canyon school; gnd Judge Monroe Paxmal, g former juvenile
court judge who had visited the institution.

17. During the hearing the district court ordered
gefendants to provide i{pformation regarding-sources of funding
for the institution. A summpary of the jnformation was prepared
py the defendants and received in evidence. The Summary con-
tained the following jpformations

TOTAL TUITION BILLED FOR 1978: $1,846,783.00

MONIES RECEIVED FROM VARIOUS SOURCES:

School pistricts

Utah Districts (all year) ' 5,5617.17 ( © poys)
Other gtates:

Jan.-June, 178 ($698. mO- ea.) 75,383.41 (18 BoySs)
Jul.-Dec«» 178 (§724. MO ea.)'182,504.71 (42 poys)

* Funds paid 1o parents. (NOTE: To date, 37 boys
receiving school fundingl-

probations:

yarious counties Other gtates 107,244.86 (10 boys)
Utab pivision of Family gervices 8,800.00 (1 boy?
Alaska pivision of corrections 83,960.69 {10 poys)

A1l Other Sources of Tyition Received in private

Funding.
18, At the conclusion of the heaTing, this court

made & provisional finding of subject matterT jurisdiction under
28 U.5.C. § 1343, and provisionally certified the action as 2
class action pursuant to Rule 23(a) and (p)(2) of the Federal

Rules of civil procedure. The court noted:

19. The court 8180 enjoined defendants williams and
crist from gubjecting members of the Plaintifi class 10 the

following treatment, or conditions of confinement, which
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encompassed four of the thirteen practices challenged by the
plaintiffs in their Complainti
1. Opening, reading, monitoring or
other censoTshbilp of mail to or
from studenls at the school, €%~
cept for the purpose of detecting
or removing contraband. ‘

2. Administration of polygraph examina-
tions for any purpose:.

3. Placement of gtudents in the wp Rooms"

period of time during which the student
is physically violent and dangerous to
+  pimsell of others.
4, Use of physical force for any purpose
other than 10 restrain 2 student who
is physioally violent and immediately
dangerous to pimself oOT others, ©F to

stances.

250, The court 2180 accepted and inoorporated into its
Order 2 stipulation for the entry of & preliminary Injunction
against the defendant MeNamaTra, whereby said defendant agreed
to be restrained and enjoined from approving the placement of
juveniles in the Provo Canyon School during the pendency of this
action, and tO effect the removal from the school of any
juveniles subject toO the terms of the Interstate Compact On
Juveniles who were in the Sohool pnrsuant to ordeTs of juvenile
courts in states outside the State of Utah.

21, On august 21, 1879, t+his court granted plaintiffs'
motion 10 amend thelr complaint, and plaintiffs filed their
Second Amended complaint.

g2. On NovembeT 16, 1879, plaintiffs and defendants
Williams, Crist and Thorne, agreed upon B Stipulated pretrial
order imB this matilel-

23, On February 1, 1980, defepdants williams, Crist
and ThoTneé moved for summary jndgment ip this matter: On the

same da¥, defendanis ytsh State poard of Education and Walter D.
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Talbot also moved for summary judgment. On February 5, 1880,
plaintiffs also moved for summary judgment.

24, On February 13, 1980, this court denied the
motion for summary judgment, without prejudice, of tbe defen—
dants Dr. yalter D. Talbot, and the Utah State Board of
Education.

o5. On March 6, 1980, this court denied the motion
for summary judgment of defendants williawms, Crist and Thorne.

6. ©On March 20, 1980, this court denied the motion
for SuUmmary judgment of plaintiiis.

27, On March 25, 1080, this court, sitting with &
ATV, commenced the trial of the named plaintiifs' individual
sctions for damages against defendants, which matter was finally
argued and submitted toO the jury on April 18, 1980.

zg, On warch 31, 1880, plaintiiis and defendants
¥Walter D. Talbot and the Utah State Board of Education submitted
{o this court & stipulation for the entTy of a Consent Decree

4 Judgment regarding said defendants which this court signed
and entered on the same dateé.

29. on April 4. 1980, plaintiffs and defendant John F.
McNamara submitted to this court & stipulation for the entry of
s Consent Decree and Judgment regarding said defendant which
this court gigned and entered on the same date.

30, ©On April 18, 1080, the jury returned 2 verdict

1the jpdividual damage actions of the pamed plaintiffs, Rice
.4 HilonasS, against these plaintiffs and for the defendants

¥illiams, Crist and Thorné.

31. On April 22, 1980, plaintiffs filed 8 Hotion for‘
inigment Notwithstanding The Verdict in the individual damage
+_iions of the pamed plaintiffs, and on April 24, 1080, defen-
dants filed 2 votion for Entry of Judgment on the Verdict.

32, On April 24, 1980, defendants ¥illiams, Crist
and Thorne filed a Motion to Dismiss plaintiffs’ ciaims for

Injunctive Relief.
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a3, On May 5, 1980, this court, following & hearing
and full argument by all parties, denied plaintiiis' Motion foTr
Judgment Notwithstanding The Verdict in the ypdividual damage
actions of the named plaintiffs, and granted defendants' Motion
for Entry of Judgment OB The Verdict 28 to the individual
damage actions of the named plaintiffs. The court als0 denied
defendants' Motion 10 pismiss Plaintiffs' Ciaims foT injunctive
Relief, end awarded permanent injunctive relief pased on oral
Findings and Conclusions memorialized herein.

134, The court finds that defendants williams, Crist
and Tborne acted under color of state 1BW in subjecting the
plaintiff class 10 the very practices that plaintiffs allege
are unconstitutional or otherwise in violation of federal law:.
There is & substantial pexus between the federal statutory and
constitutional violatlions alleged, and tne continuous placement,
regulation and substantial funding of children at the Provo
Canyoun school bY state and 1ocal governmental entities and
instrumentalities such a8 school districts, juvenile courts and
welfare agencies. The Provo Canyon School is & joint participant
with these state agencies, and acts pursuant to powers and duties
shared OT delegated by these state agencies, in providing resi-
dential t;eatment, rehabilitation and education to juveniles.
Eved though not every boy at the school 18 subject 1© direct
state action, the majority aie, and state action is g0 inter-
twined with all aspects of the operations of the Provoe Canyon
School that the school as 8 whole operates under color of state
law in all of its potivities.

35. Additionall¥s ¢he court finds ihat plaintiffs’
class claims foT injunciive gnd declaratory relief arise under
federal 1aw, specifically public Lav¥ p4-142 and Section 504 of
the Rehabilitation Act of 1973, and that as 10 each such claim
by aD affected class membeT the amount in controversy exceeds

$10,000, exclusive of interest and costs.
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remedies contemplated py these 18WS would have been futile.

class 10 be certified for purposes of final jnjunctive and
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36. Because of the class nature of plaintifis‘

ghsence until triel of any state administrative mech

7. The court finds that the appropriate plai

declaratory relief consists of 8ll bOY¥S residing at t

Canyon School nOw and in the future. pursuant 10 Rule 23(=2
(b)Y (2) of the Federal Rules of civil procedure, the court makes

the following findings respecting this class and its TEP

tives:

(a) At the time this action was
filed, the twWo pamed class representa-
tives sought t0 certiiy @& class for
purposes of injunctive and declaratory
relief, weTe members of the class they
gought tO represent, and had ripe claims

and relief, and these questions continued
to present concrete, sharply contested
ijssues even after provisional class
certification py the court, 8C that the

Fyurthermoreé, poys continuing 1o
reside &t the Provo Ccanyon school would
have beebD unable to effectively 1itigate
1his aetion &S ¢lass representatives while
residing there, and defendants had the
power to moot injunctive claims of any
class representstive residing at the
school bY unilaterally aischarging that
poy from the school.

(v) Because ghe c¢lass to be certi-
fied is f1uid, it is too pumeTous for
joinder of all wembers 10 be practicable.

C 76-0352

he Provo
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(c) There 8Te€ pumerous gquestions of

fact and 18w common to the class; the

claims of the named representatives are

typical of the class claims; and the

named representatives have fairly and

adequately protected the interestis of

the class.

{d) vefendants yilliams, crist and

Thorne bave acted and refused to act op

grounds generally applicable to the class.

38. pDefendants ¥illiams, Crist and Thorne have sub-
jected the plaintiff class to policies and practices concerning
the use of the polygraph, mail censorship, isolation, and
physical force that are not reasonably related 1o therapy,
rehabilitation, education, school security, or school adminis-
tration, and these policies and practices are unreasonably
restrictive in light of these legitimate purpoeses for confine-
ment &t the provo Canyen School, and in 1ight of class members’
rights to the least restrictive treatmeht alternative under
the special education 1aws, and their constitutional rights to
due process; including appropriate treatment, 8% well as their
constitutional rights to freedon of speech, access to legal
counsel, and privacy. under the First, Fifth, 8ixth, Ninth and
Jourteenth Amendments 10 the Constitution.

36, As 10 the balance of the practices and policies
at issue, a8 they presently exist, they are reasonably related
to jegitimate school treatment and security purposes, and are
not unreasonably restrictive ip light of these purposes, or in
rioht of the constitutional rights of class members. The court
nakes, no finding &s 1O whether these remaining practices and
pelicies violate rights to the least restrictive treatment
alternative OT other rights under federal special education
1aws, due to the newly found regulatory authority_of defendants
Talbot and state Board of Education under the federal special
education 1aws, and under the court's Consent Decree.

40. Despite some evidence of "voluntary" changes in

school policies and practices, the court finds that the poly-

graphb, mail monitoring, isplation and pbysical force policies
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and practices were changed only ip response 10 the court's
preliminary Ipjunction, and that without & permanent Injunction
ihose policies and practices would 1ikely recur, to the iTTEP”
arable harl of the plaintiif class. The court further finds
that compliance with the court's Permanent Ipjunction poses BO
substantial hardship for the provo Canyon School, that the
permanent 1njunction is the jeas?t intrusive remedy pecessary to
protect the rights of the plaintifi class, and that the Perman-—
ent lnjunction is & necessary supplement to the court's final
Orders regarding the AdministratoT of the 1nterstate compact OB
Juveniles, the State Board of Education, and Superintendent
Talbotl.

41, The court finds that the practices at issue in
this caseé were in effect at the time the nction was filed, or
within one yeaT previously.

42. The court finds that it has peen able to award
meaningful relief pased upon the existing parties to the suit,
and that the right of non-parties have been adequately

protected.

NCLUSIONS OF LAW

cO

1. The ioregoing Findings of Eact are also incor-
porated herein &8 Conclusions of Law.

2, The court has not yiewed the class claims in this
action as encompassing any class claim foT damages, primarily
pecause the naned plaintiiis, in their capacity 88 representa-
tives for the plaintiff class, Dpever jovoked the notification
procedures of Rule 23(c){(2), F.R.C.P. required for prosecution
of any damage clajms On the part of the class.

3. In examining the evidence presented in the trial
of the individual damages actions of plaintiff Milonas ann
plaintiff Rice ip the 1ight most favorable to the pamed defen-
dants, the court finds that p]aintiffs‘ Motion for Judgment

Notwithstanding the verdict cught 1o ve denied end 15 denied.
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4. pefendants ¥illiams, Crist and Thorne, have moved
this court 1o dismiss the plaintiffs' class claims for injunc-
tive reliel, arguing {hat the pdverse Jury verdict as to the
jndividual damage actions of Milonas and Rice, plus the dismissal
by the court, without prejudice, of any residual class claims
for Gamages, bars jnjunctive relief. However, the court finds
that the adverse verdict of the jury 88 to the jpdividual
damages claims of plaintiffs Milonas and Rice relates only 10
the individual damage claims of these plaintiifs and did not
determine the issues of fact reised by plaintiffs' class claims
for declaratoTy and injunctive relief. The Jury decided only
that the pamed plaintiffs were not individually deprived of
certain constitutional rights 88 the proximate cause of the
knowing aclts of the defehdants Williams, Crist and Thorné&. The
evidence &8 to the jpdividual claims of the pamed plaintiffs is
weaker iBn virtually every respect than the evidence of violations
suffered bY the plaintifi class. The plaintiffs‘ class claims
were not vefore the jury. por were the claims of viplations of
federal special education jaws. The pasis for the jury's verdict
ip regard 1O the jndividual plaintiffs' damage claims could rest
on any number of grounds which would not apply 1© the claims of
the plaintiff class as 8 whole.

This court has the duty and the giscretion under its
equitable jurisdiction to m;ke an jndependent review of the
evidence in support of the plaintiffs' class claims for declara-
tory and injunctive reliefi Therefore: defendant's Motion toO
Dismiss piaintiffs' class clgims for declaratoTy and injunctive
relief is genied.

5, A& far proader jurisdictional and factual pasis now
exists for the granting of plaintiiis' cless claims for declara-
tory and injunctive relief thanp existed at the time of the entry
of the Preliminary Injunction hereil. The court finds that it
has jurisdiction over plaintiffs' class claims for declaratory

and jpjunctive relief pursuant to 28 p.5.C. & 1343, and 28 U.8.C.
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‘§ 1331, pased on causes of gction psserted under 42 v.s.C. &

1983, Pr.L. p4-142 and Section 504 of the Rehabilitation Act of
1873,

6. The court finds that the plaintiff class may
properly bring 8 private cause of agction for declaratoTy and
injunctive relief against defendants %illiams, Crist and Thorne, -
pursuant to P.L. 04-142 and Section 504 of the Rehabilitation
act of 1973,

7. The court finds that the plaintiff class was not
required to resort 1o state administrative remedies before
7iling claims pased ON the federal special education 1aws, be-
c3AUSe resort 1o such remedies would have been futile.

8. There jg and bas been 8 federal statutory duty
jmposed on the defendant ptah State poard of Educaticn and upon
sahool districts in various states, to monitor the Provo Canyoh
school for compliance with Public Law 94-142 and Section 504 of
the Rehabilitation Act of 1973, as 1o students who are receiving

secial education funds oT who are placed by school districts
for special education. There is also & duty on the part of
provo Canyon School, &8 & recipient of children funded by federal
special education funds or placed by school districts for special
education, to comply with the provisions‘of Public Law 04-142 and
siection 504 of the Rehabilitatlon Act of 1873,

g. The court and the parties welcome the pelated

s nearance on the scene of the State Superintendent of Public

s notruction and the ytah State Board of Education and their
recent agreement to fully and effectively perfiorm their federal
statutory duties as prescribed ipn Public Law 94-142 and Section
=54 of the Rehab111tation Act of 1973, with respect to the
qounitoring of Provo Canyon School and gimilar 1nstitutions, to
insure compliance with the provisions of these 1awWS. At the
time of the heaTing on the PreliminaTy injunction 4n this matter,
the court 1amented the fact that the stale education agency and

jts chief pificerT pad failed to monitor practices at the Provo
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Canyon School. Certainly, the state's gssumption and execution
of its duties will insure that the Provo Canyon School will
more fully comply with federal special education laws in the
future than the institutiosn did in the past- However the Consent
Decree entered into by the state does pot fulfill the needs of
the plaintiff class for 2 Permanent Injunction against certain
school practices and in fact anticipates such an jpjunction.

10. The court finds that this action should be
certified as a class action pursuant to the Federal Rules of
civil Procedure, Rule 23(a) and (p)(23. For purposes of the
preliminaTy InjunctioDn, the court provisionally certified 2
class consisting of all juveniles residing at the Provo Canyon
School during the pendency of this action. The court now
finally certifies & class consisting of &ll juveniles residing
at the Provo Canyon School BO¥ or in the future. Under U. S.
parole Commission V. Geraghtv, and the particular facts of this
case, the moOtness of ibhe individual injunctive claims of the
pamed class representatives does not bar them from 1itigating
the class claims for jpjunctive relief. The named class repre-
sentatives need not pelong to each purported subclass within
the largeT class, and need not have suffered jdentical forms of
injury. ‘

11. The court has found that the Provo Canyon School
and the defendants Wwilliams, crist and Thorne, stand in 1loco
parentis for some purposes, and that parents OT guardians have
consented 10 some policies and practices at issue in this case.
Bowever,'the court concludes that since the school and the de-
fendants who operate 4t act under color of state 1avw and undgr
color of federal special education 1a¥S, the defendants may ﬁot
deprive members of the plaintiff class of constitutional rights
or federal rights to special education, even with parental
consent.

12, The court also finds that the plaintiffs‘ class

claims for declaratoxy apd injunctive relief are pot barred by
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the one year statute of jimitation in Utah Code Annotated §
78-12-29.

13. The plaintiffs‘ class claims for declaratoTy and
jnjunctive yelief are not parred bY their alleged failure to
join indispensible parties.

i4. The court £inds that certaln policies and
practices of the defendanis williams, crist and Thorne, have
violated federally protected statutory rights to special educa-
tion, specifically the right to the least restrictive form of
gpecial education and related treatment, and the following ¢Oh~
stitutional rights: freedom of speechi due process, incinding
the Tight of an involuntarily confined juvenile to recelve
therapeutic treatment in an appropriate setting) the right to
legal counsels and the right 10 privacy.

15. The court finds thatl pecause there has been DO
adjudication of guilt of a criminal offense 88 to any membeT
of the piaintiff class, the plaintiff class is not protected
by constitutional prohibitions of cruel and unusual punishment.
This view is consistent with the attitude of the 1law towards
juveniles who have pot been convicted of & criminal offense but
pave beed determined 1o be gelinguent, in need of treatment, or
in need of gpecial education and have beén confined in an insti~
tution for purposes of receiving treatment, rehabilitation or
education. HoweveT due process does require that reasonable'
«reatment, rebabilitation and education be provided to those
juveniles.

“16. 1In the pretrial oTdeT, plaintiffs jgentified
some thirteel alleged policies or practices of defendants
¥illiams, crist and Thorne. of those policies, the court finds
¢hat the following policies oT practices violated one or more
of tbhe constitutional rights specified above and violated federal
statutory rights 1o special education and yelated treatment in
the least resirictive setting. The court finds {hat npone of

the following policies or practices of the defendants are
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reasonably related 10 treatment, to security. or to any other
permissible goals, and all BTE unreasonably restrictive:

17. The defendanis ¥illiams, Crist and Thorneé shall
be permanently restrained and enjoined from subjecting members
of the plaintiff class ©or causing them to be subjected to the
folliowing iisted policies, practices, treatment OT conditions
of confinement:

(a) Opening, reading, wonitoring or refusing
to mail any correspondence from members of the plaintiff class

to parents, friends, agttorneys ©oF other persons, or in any

manneT restricting the manneTl or mode of such communications or

the numbeT or iype of perscns with whom such juveniles may wish
to correspond.

{b) Reading: monitoring or refusing to deliver
any correspondence mailed by &nv¥ person outside the proveo Canyol
gchool 1o any membeT of the plaintiff class in the Provo Canyon
School, with the following exceptions. Defendants shall only
Le permitted to open such correspondence to determine 3§ contra-
pang items are jpcluded therein, and to TemovVe such items, if
present. 1n addition, where parents have previously indicated
that certain, named ipdividuals outside the provo Canyon School
=re not 10 be permitted 1o correspond with membeTs of the plain-
tiff class ijnside the jpstitution, the school owners may return
correspondence from such designated persons to them unopened.

T =VET: in no case shall correspondence bheing sent by members
of the plaintiff class 10 persons outside the jnstitution be
opened DOT shall defendants refuse 1o mail such correspondence.

(c) Administration of polygrapb examinations io
nembers of the plaintifi class for any purpose whatsoever. b

(a) The placement of juveniles ijn the "P roood
or jsolation facilties for any reason other thanp to containp 8
juvenile who 18 physically vicolent and dapgerous to himself or
others, and only for that period of time during which & juvenile

remains physically violent and & danger to himself or others.
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(e) Use of physical force for an¥ purpose€ other
than 1) 1©° restrain & juvenile who is physically violent and an
jmmediate danger 10 pimseli oTf others, oT 2y to overcome physical
resistanceé, passive or otherwise 10 institutional rules, and such
force sball be restricted to the least amount reasonably necessary
to bring # juvenile undeT pbysical restraint or 10 overcome
physical resistance in such circumstances.

18. Although the court commends defendants for their
voluntary efforts in jmproving the Provo Canyon gchool's programs:
a permanent injunction against the above policies and practices
is ihe least jntrusive yemedy reasonably necessary to adequately
protect the rights of the plaintiff class.

19, The court finds that the remaining practices and
policies of the defendants Williams, crist and Thorne, a8 these
policies and practices presently exist} do not violate the con-
stituticnal rights of the plaintiff class.

2n, As 1o these remaining policies and practices:
pursuant to the consent Decree, the Superintendent of Public
Instruction and the ytab State goard of Education should be
gllowed 1O make determinations as to ithe requirements of applic-
able gpecial education 1aws and 10 monitor and oversee compliance
with these 1aws py the Provo Canyon School .

51, The defendants Williams, Crist and Thorne shall
be ordered 10 comply with the duly promulgated orders and regu-
1ations of the defendant ytah State Board of Education yegarding
special educatlion, and shall pe enjoined fron directly ©F
jpndirectly receiving gtate oF federal funds earmarked for
special education unless the provo Canyon School is in full
compliance with the rules and orders of the Utahb State-Board.of
Education and the requirements of state and'federal special .
education laws.

22, The permanent ipjunction previously described
shall be effective forthwith, and shall supersede the prelimin-

ATY jpjunction that the court bas entered previously.
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DATED this é;ﬁ; day of August,

1980.

entered.
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